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(7) JANSSEN PHARMACEUTICALS, INC., 

Defendant / Appellant; 

(8) ORTHO-MeNEIL- JANSSEN 
PHARMACEUTICALS, INC., n/k/a 
JANSSEN PHARMACEUTICALS, INC., 

Defendant / Appellant; 

(9) ) JANSSEN PHARMACEUTICA, INC., 
n/k/a JANSSEN PHARMACEUTICALS, 

INC., 

Defendant / Appellant; 

(10) ALLERGAN, PLC f/k/a ACTA VIS PLC, 
f/k/ACTAVIS, INC., f/k/a WATSON 
PHARMACEUTICALS, INC, 

Defendant; 

(11) WATSON LABORATORIES, INC, 
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(12) ACTAVIS LLC, 
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(13) ACTAVIS PHARMA, INC, f/k/a 
WATSON PHARMA, INC, 

Defendant. 


No. 


SEP 25 2019 
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#118272 



PETITION IN ERROR 



__ X_PETITION IN ERROR 

_AMENDED OR SUPPLEMENTAL PETITION 

_CROSS PETITION 

_COUNTER-PETITION 

DATE FIRST PETITION IN ERROR FILED:_, 

I. TRIAL COURT HISTORY 

COURT/TRIBUNAL: District Court of Cleveland County. State of Oklahoma 

COUNTY: Cleveland _ 

CASE NO.: CJ-2017-816 _ 

JUDGE: The Honorable Thad Balkman _ 

NATURE OF CASE: Abatement of public nuisance _ 

NAME OF PARTY OR PARTIES FILING THIS PETITION IN ERROR: 

Johnson £ Johnson; Janssen Pharmaceuticals. Inc.: Ortho-McNeil Janssen Pharmaceuticals, Inc^ 
n/k/a Janssen Pharmaceuticals, Inc.: Janssen Pharmaeeutica. Inc.. 11 /k/a Janssen Pharmaceuticals, 
Inc. _______—- 

THE APPEAL IS BROUGHT FROM: 

X Judgment, Decree or Final order of District Court. 

_ Appeal from order granting summary judgment or motion to dismiss where motion 

filed after October 1, 1993 (Accelerated procedure under Rule 1.36). 

_ Appeal from Revocation of Driver's License (Rule 1.21(b)). 

_ Final Order of Other Tribunal. 

(Specify Corporation Commission, Insurance Department, 

Tax Commission, Court of Tax Review, Banking Board or 
Banking Commissioner, etc.) 

_ Interlocutory Order Appealable by Right. 

Other ________ 


II. TIMELINESS OF APPEAL 

1. Date judgment, decree or order appealed was filed: August 26, 2019. 

2. If decision was taken under advisement , date judgment, decree or order was mailed to 
parties: 

3. Does the judgment or order on appeal dispose of all claims by and against all parties? 

_X_ Yes _No. 

If not, did district court direct entry of judgment in accordance with 12 O.S. Supp. 
2001 § 994? _X_Yes _No. 
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When was this done? 


In its oral pronouncement made the same day of its August 26, 2019 Judgment 
After Non-Jury Trial, the district court prescribed a process for the parties to 
prepare and submit proposed final judgments. It formalized that ruling in an August 
30, 2019 Summary Order, stating that “[bjecause the Court has asked the parties to 
submit proposed final orders for later entry, the Court’s order entitled, ‘Judgment 
After Non-Jury Trial’ dated August 26, 2019 is not a final and appealable order.” 
This is a protective appeal in the event this Court concludes that the August 26, 
2019 judgment was final and appealable. 

4. If the judgment or order is not a final disposition, is it appealable because it is an 

Interlocutory Order Appealable by Right? _Yes _No. 

5. If none of the above applies, what is the specific statutory basis for determining the 
judgment or order is appealable? 

6. Were any post-trial motions filed? Yes. Prior to filing this petition, Defendants-Appellants 
filed a motion under 12 O.S. $ 1031.1. 

Type Date Filed Date Disposed 

Motion to Correct or Modify September 2$. 2019 Pending 

Judgment Under 12 O.S. § 

1031.1_ 


7. This Petition is filed by: _X_ Delivery to Clerk, or 

__ Mailing to Clerk by U.S, Certified Mail, Return 

Receipt Requested, on_ 

(Date) 


III. RELATED OR PRIOR APPEALS 

List all prior appeals involving same parties or same trial court proceeding: 

Sup. Ct. No. 117.831 - Application to Assume Original Jurisdiction and Petition for a Writ of 
Prohibition and/or Mandamus (jurisdiction declined!. _„__ 

Sup. Ct. No. 117,994 - Appeal from Order Regarding Consent Judgment as to the Purdue 
Defendants and Denying the City of Oklahoma City’s. City of Lawton’s, City of Enid’s, City of 
Midwest City’s and City of Broken Arrow’s Amended Motion to Intervene as Moot _ 
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Sup Ct. No. 117,995 - Appeal from Order Regarding Consent Judgment as to the Purdue 
Defendants and Denying Comanche County's Motion to Intervene as Moot _ 


List all related appeals involving same issues: None. 

IV. SETTLEMENT CONFERENCE 

Is appellant willing to participate in an attempted settlement of the appeal by predecisional 
conference under Rule 1.250? _X_Yes _No 

V. RECORD ON APPEAL 

_X_ A Transcript will be ordered. 

_ No Transcript will be ordered because no record was made and/or no transcript will 

be necessary for this appeal 
_ A Narrative Statement will be filed 

_ Record is concurrently filed as required by Rule 1.34 (Driver's License Appeals, 

etc.) or Rule 1.36 (Summary judgments and motions to dismiss granted). 

VI. JUDGMENT, DECREE OR ORDER APPEALED - EXHIBIT A 

A certified copy of the Judgment After Non-Jury Trial filed on August 26, 2019 is attached hereto 
as Exhibit A. 


VII, SUMMARY OF CASE-EXHIBIT B 
A brief summary of the case is attached hereto as Exhibit B. 

VIII. ISSUES TO BE RAISED ON APPEAL - EXHIBIT C 
The issues proposed to be raised on appeal are attached hereto as Exhibit C. 
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IX. NAME OF COUNSEL OR PARTY, IF PRO SE 


ATTORNEYS FOR APPELLANTS 

Benjamin H, Odom, OBA No. 10917 
John H. Sparks, OBA No. 15661 
Michael W. Ridgeway, OBA No. 15657 
ODOM, SPARKS & JONES PLLC 
HiPoint Office Building 
2500 McGee Drive Ste. 140 
Norman, OK 73072 
Telephone: (405) 701-1863 
Facsimile: (405) 310-5394 
Email: odomb@odomsparks.com 
Email: sparksj@odomsparks.com 
Email: ridgewaym@odomsparks.com 

Larry D. Ottaway, OBA No. 6816 
Amy Sherry Fischer, OBA No. 16651 
Andrew M. Bowman, OBA No. 22071 
FOLIART, HUFF, OTTAWAY 
& BOTTOM 
12th Floor 

201 Robert S. Kerr Avenue 
Oklahoma City, OK 73102 
Telephone: (405) 232-4633 
Facsimile: (405) 232-3462 
larry ottaway @okl ahomacoimsel. com 
amyfischer@oklahomacounsel.com 

Charles C. Lifland 
Sabrina H. Strong 
O’MEL VENY & MYERS, LLP 
400 S. Hope Street 
Los Angeles, CA 90071 
Telephone: (213) 430-6000 
Facsimile: (213)430-6407 
Email: clifland@omm.com 
Email: sstrong@omm.com 

Stephen D. Brody 
David K. Roberts 
O’MELVENY & MYERS LLP 
1625 Eye Street NW 
Washington, DC 20006 


ATTORNEYS FOR APPELLEE: 

Mike Hunter 
Attorney General for 

The State of Oklahoma 
Abby Dill saver 
Ethan Shaner 
General Counsel to 

The Attorney General 
313 NE 21st 

Oklahoma City, OK 73105 
Telephone: (405)521-3921 

Facsimile: (405) 521-6246 

Email: mike.hunter@oag.ok.gov 
Email: abby.dillsaver@oag.ok.gov 
Email: ethan.shaner@oag.ok.gov 

Michael Burrage 
Reggie Whitten 
J, Re veil Parrish 
WHITTEN BURRAGE 
Suite 300 

512 North Broadway Avenue 
Oklahoma City, OK 73102 
Telephone: (405) 516-7800 

Facsimile: (405)516-7859 

Email: 

mbuiTage@whittenburragelaw.com 
Email: rwhitten@whittenburragelaw.com 
Email: rparrish@whittenburragelaw.com 

Bradley Beckworth 
Jeffrey Angelovich 
Lloyd Nolan Duck, III 
Andrew Pate 
Lisa Baldwin 
Brooke A. Churchman 
Nathan Hall 

NIX, PATTERSON, LLP 
Suite 200 

512 North Broadway Avenue 
Oklahoma City, OK 73102 
Telephone: (405) 516-7800 





Telephone: (202) 383-5300 
Facsimile: (202) 383-5414 
Email: sbrody@omm.com 


Facsimile: (405) 516-7859 

Email: bbeckworth@nixlaw.com 
Email: jangelovich@nixlaw.com 
Email: tduck@nixlaw.com 
Email: dpate@nixlaw.com 
Email: lbaldwin@nixlaw.com 
Email: bchurchman@nixlaw.com 
Email: nhall@nixlaw.com 


Robert Winn Cutler 
Ross Leonoudakis 
Cody Hill 

NIX, PATTERSON, LLP 
Suite B350 

3600 North Capital of Texas Highway 
Austin, TX 78746 
Telephone: (512) 328-5333 

Facsimile: (512) 328-5335 

Email: winncutler@nixlaw.com 
Email: rossl@nixlaw.com 
Email: codyhill@nixlaw.com 


DATE: September 25, 2019. 


Verified by: 

Firm: 

Address: 

Telephone: 


D ' Ottaway, 

F0LIART, HUFF, OTTAWAY ^BOTTOM 
201 Robert S. Kerr Avenue, Sytne 1200 
Oklahoma City, OK 73103 
(405) 232-4633 
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X. CERTIFICATE OF MAILING TO ALL PARTIES AND COURT CLERK 


I hereby certify that a true and correct copy of the Petition in Error was mailed this 
25 th day of September, 2019, by depositing it in the U.S, Mail, postage prepaid or by 
electronic mail to the following: 


Michael Burrage, OB A #1350 

Reggie Whitten, OBA #9576 

J. Revell Parrish 

WHITTEN BURRAGE 

512 North Broadway, Suite 300 

Oklahoma City, OK 73102 

Tel: 405-516-7800 

Fax: 405-516-7859 
mburraeefSwhittenburragelaw.com 
rwhitten(®.whi ttenburrauelaw.com 
rDarrishfSjwhittenburra 2 elaw.c 0 m 

Attorneys for Plaintiff 

Mike Hunter, OBA #4503 

Abby Dillsaver, OBA #20675 

Ethan A. Shaner, OBA #3091 
OFFICE OF ATTORNEY 
GENERAL FOR 

THE STATE OF OKLAHOMA 
313N.E. 21 sl Street 

Oklahoma City, OK 73105 

Tel: 405-521-3921 

Fax: 405-521-6246 
mike.hunterSoae.ok.eov 
abbv.dillsaverfSoau.ok. eo v 
ethan. shane rfSoae. ok. aov 

Attorneys for Plaintiff 

Bradley E. Beckworth, OBA #19982 

Ross Elliot Leonoudakis 

Jeffrey J. Angelovich, OBA #19981 

Robert Winn Cutler 

Lloyd Nolan Duck III, OBA #33347 

Nix Patterson, LLP 

Nathan B. Hall, OBA #32790 

3600 N. Capital of Texas 

Andrew Pate 

Highway, Suite B350 

Lisa Baldwin 

Austin, TX 78746 

Brooke A. Churchman 

Tel: 512-328-5333 

NIX, PATTERSON & ROACH, LLP 

Fax: 512-328-5335 

512 North Broadw r ay, Suite 200 

ro s si (Sn i x law. co m 

Oklahoma City, OK 73102 

winncutlerfSnixlaw.com 

Tel: 405-516-7800 

Fax:405-516-7859 
bbeck worth fSni x 1 aw .com 
ianeelovichiShiDraustin.com 
tduckfSnixlaw.com 
dpatefS).nixlaw.com 

1 bal d winfSnixlaw .com 

bchurchmanfSnixlaw.com 

nhallfSnixlaw.com 

Attorneys for Plaintiff 

Attorneys for Plaintiff 
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Robert G. McCampbell 

Sanford C. Coats 

Nicholas V, Merkley 

Joshua D. Burns 

Travis Y. Jett 

CROWE & DUNLEVY, PC 

Ashley E. Quinn 

Braniff Building, Suite 100 

Jeffrey A. Curran 

324 North Robinson Avenue 

GABLEGOTWALS 

Oklahoma City, OK 73102 

One Leadership Square, 15 th Floor 

Tel: 405-235-7700 

211 N. Robinson 

Fax: 405-272-5269 

Oklahoma City, OK 73102 

sandy. coats{a}cro wedunlevv.com 

RMcCampbellftf),Gablelaw.com 

i o sh ua. bum s( a) cro wedunl e vy. com 

NMerklevfS),Gablelaw.com 

Attorneys for Purdue Pharma, 

tiettfS),eablelaw.com 

L.P., Purdue Pharma Inc., and 

aauinnfS), gablelaw.com 

The Purdue Frederick Company 

JCurranfajgablelaw.com 

Inc. 

Attorneys for Cephalon, Inc., Teva 


Pharmaceuticals USA, Inc., Watson 


Laboratories, Inc., Act avis LLC, and 


Aciavis Pharma, Inc. f/k/a 


Watson Pharma, Inc. 



I further certify that a copy of the Petition in Error was mailed to, or filed in, the 
Office of the Cleveland County District Court on the 25th day of September, 2019. 





EXHIBIT A 

CERTIFIED COPY OF JUDGMENT 



IN THE DISTRICT COURT OF CLEVELAND COUNTY 
STATE OF OKLAHOMA 


STATE OF OKLAHOMA, ex rel., § 

MIKE HUNTER, § 

ATTORNEY GENERAL OF OKLAHOMA, § 

§ 

Plaintiff, § 

§ 

vs. § 

§ 

(1) PURDUE PHARMA L.P.; § 

(2) PURDUE PHARMA, INC.; § 

(3) THE PURDUE FREDERICK COMPANY; § 

(4) LEVA PHARMACEUTICALS USA, INC.; § 

(5) CEPHALON, INC,; § 

(6) JOHNSON & JOHNSON; § 

(7) JANSSEN PHARMACEUTICALS, INC.; § 

(8) ORTHO-McNEIL-JANSSEN § 

PHARMACEUTICALS, INC., n/k/a § 

JANSSEN PHARMACEUTICALS, INC.; § 

(9) JANSSEN PHARMACEUTICA, INC., § 

n/k/a JANSSEN PHARMACEUTICALS, INC.; § 

(10) ALLERGAN, PLC, f/k/a ACTAVIS PLC, § 

f/k/a ACTAVIS, INC,, f/k/a WATSON § 

PHARMACEUTICALS, INC.; § 

(11) WATSON LABORATORIES, INC.; § 

(12) ACTAVIS LLC; and § 

(13) ACTAVIS PHARMA, INC., § 

f/k/a WATSON PHARMA, INC., § 

§ 

Defendants. § 


Case No. CJ-2017-816 
Judge Thad Balknian 


STATE OF OKLAHOMA!-. „ 
CLEVELAND COUNTY J SS - 

FILED 

AUG 26 2013 

in the office of the 
Court Clerk MARILYN WILLIAMS 


JUDGMENT AFTER NON-JURY TRIAL 

Beginning May 28,2019 and ending July 15, 2019, the Court conducted a non-jury trial 
in the above-captioned matter. From the time this action was commenced on June 30,2017, and 
through and including today, this Court has been the beneficiary of exemplary professionalism 
and legal work on the part of counsel for each of the parties - certainly on par with what one 
would hope for and expect in a case of this magnitude. For that, 1 wish to express my sincere 
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appreciation to each of you. The Court, having heard testimony of the witnesses sworn and 
examined in open court, having observed their demeanor and credibility, having reviewed the 
exhibits admitted into evidence, and being fully advised in the premises, finds as follows: 

INTRODUCTION 

1. The State’s sole claim for relief against the Defendants was for causing a public 
nuisance pursuant to Okla. Stat. tit. 50, §1 et seq., and the State sought relief in the form of 
abatement of the nuisance. The Defendants sought no counterclaims at trial and contended the 
State failed to meet its burden of proof. In addition the Defendants asserted multiple theories of 
defense under both statutory and common law. 

2. Over the course of 33 days of trial, the parties called 42 witnesses, submitted 874 
exhibits into evidence and presented an additional 225 court exhibits. 

3. The parties agree Oklahoma is suffering a crisis related to opioid drug abuse. The 
parties agree on certain statistics and data substantiating the crisis.The parties agree that from 
1994 to 2006, prescription opioid sales increased fourfold and that from 2011-2015, more than 
2,100 Oklahomans died of an unintentional prescription opioid overdose. It was undisputed that 
in 2015, over 326 million opioid pills were dispensed to Oklahoma residents, enough for every 
adult to have 110 pills. Oklahoma dispenses the most prescription fentanyl per capita. In 2017, 
4.2% of babies bom covered by SoonerCare were born with Neonatal Abstinence Syndrome 
(also called NAS), a group of conditions caused when a baby withdraws from certain drugs it’s 
exposed to in the womb before birth. 

4. The State, primarily under the leadership of the Oklahoma Department Mental 
Health and Substance Abuse Services (“ODMHSAS”), as well as through other agencies, 
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undertook substantial efforts to implement programs, plans and measures to combat and mitigate 
the consequences of the opioid overdose crisis, 

5. Pursuant to a grant awarded in 2008, ODMHSAS conducted a statewide 
assessment that identified the prevention of underage drinking and prescription drugs as the two 
most pressing issues facing the State of Oklahoma. In 2012, the State formed a Prescription Drug 
Working Group that identified a series of recommendations and issues to address and implement 
and proposed a “State plan to address prescription drug abuse.’ 5 In 2016, the State released a 
second prescription drug plan for “reducing prescription drug abuse in Oklahoma” and “a review 7 
of progress and updated State plans ” Some of the actions taken by the State included 
establishing opioid prescribing guidelines and a naloxone opioid reversal and overdose response 
program. And, in 2017, the Oklahoma Attorney General and Oklahoma Legislature assembled 
and convened the Oklahoma Opioid Commission, which issued a report that outlined and 
detailed recommendations for policies, legislation, regulations and other programs aimed at 
“combatting the opioid crisis in the State of Oklahoma. Those actions achieved some success in 
reducing the rate of unintentional opioid overdose deaths in the State. 

6. On March 29, 2017, President Donald J. Trump established the President’s 
Commission on Combating Drug Addiction and the Opioid Crisis. The Commission studied 
ways to combat and treat drug abuse, addiction, and the opioid crisis.lt assessed the availability 
and accessibility of treatment services and overdose reversal throughout the country and reported 
on best practices for addiction prevention, including healthcare provider education and 
evaluation of prescription practices, and the use and effectiveness of State prescription drug 
monitoring programs. 
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FINDINGS OF FACT 


To the extent any evidence in the record conflicts with one of the facts found below, the 
Court has weighed the competing evidence and found that the greater weight of the evidence 
weighs in favor of the facts set forth below. 

1. The State of Oklahoma and the public in general are currently experiencing an 
opioid crisis and epidemic (hereinafter referred to as the “Opioid Crisis”). See, e.g., Trial Tr, 
(6/25/19 a.m., Commissioner White) at 62:10-73:25, 105:14-108:3; Trial Tr. 6/26/19 p.m.. 
Commissioner White) at 45:13-46:4, 47:17-48:19, 53:20-56:22, 65:17-22 ; Trial Tr. (5/29/19 
p.m., J&J; Deem-Eshleman) at 15:18-16:04: Trial Tr. (5/30/19 p.m., J&J: Deem-Eshleman) at 
36:21-22; Trial Tr. (6/5/19 a.m., J&J: Deem-Eshleman) at 80:08-13, 81:19-23 ; Trial Tr. (7/2/19 
p.m., Diesselhorst) at 30:23-33:15; Trial Tr. (5/29/19 a.m., Courtwright) at 22:15-18. 

2. This current stage of the Opioid Crisis was started by and still primarily involves 
prescription opioids, See, e.g., Trial Tr. (6/11/19 a.m., Kolodny) at 74:11-15; Trial Tr. (5/29/19 
a.m., Courtwright) at 22:19-21; Trial Tr. (6/6/19 a.m., Mazloomdoost) at 22:15-23; Trial Tr, 
(6/3/19, a.m. J&J: Deem-Eshleman) at 126:16-18. 

3. Through the mid-1990s, there was no opioid epidemic. Trial Tr. (6/26/19 p.m., 
Commissioner White) at 29:15-18, 66:25-67:6; see also, e.g.. Trial Tr. (6/17/19 p.m., Beaman) at 
73:8-19. 

4. Since at least the mid-1990s, Defendants have marketed, promoted and sold 
opioid drugs in Oklahoma. See, e.g., Ct. Ex. 0092 (Mashett) at 401:4-l 6. During this time period. 
Defendants specifically manufactured and sold certain of their own branded opioid drugs as a 
part of its pain franchise, including: (i) Duragesic—a transdermal patch made out of the active 
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pharmaceutical ingredient (“API”), fentanyl; (ii) Ultram and Ultram Extended Release (“HR”)— 
tablets made out of the API, tramadol; (iii) Ultracet—tablets made out of the APIs, tramadol and 
acetaminophen; (iv) Nucynta and Nucynta ER—tablets made out of the API, tapentadol; (v) 
Tylenol with Codeine—tablets made out of the APIs, acetaminophen and codeine; (vi) Tylox— 
capsules made out of the APIs, acetaminophen and oxycodone. See, e.g,, S-1073 at 10; J-2769 at 
1; Trial Tr. (5/30/19 a,m., J&J: Deem-Eshleman) at 43:4-9; Trial Tr. (6/27/19 a.m., Moskovitz) 
at 21:7-22:13; Trial Tr. (6/11/19 a.m., Kolodny) at 108:5-7. 

5. Dr. Paul Janssen originally invented fentanyl in the 1950s. Trial Tr. (6/3/19 p.m., 
J&J: Deem-Eshleman) at 67:17-23; Trial Tr. (6/5/19 a.m., J&J: Deem-Eshleman) at 80; 17-20. 
Fentanyl is a highly addictive opioid. Trial Tr. (6/3/19 a,m., J&J: Deem-Eshleman) at 47:02-05. 
Fentanyl can always be abused. Trial Tr. (6/3/19 a.m,, J&J: Deem-Eshleman) at 47:06-12. As a 
Schedule II opioid comprised of fentanyl, Defendants' Duragesie “has the highest potential for 
abuse,” See Trial Tr, (6/28/19 p.m., Moskovitz) at 93:03-07. 

6. As part of its “pain management franchise,” from the 1990s through at least 2016, 
Defendant Johnson & Johnson wholly owned two subsidiaries that, together, supplied other 
opioid manufacturers with opioid APIs to be used in opioid drugs. See, e.g., S-0340; S-1048; S- 
0006. First, Johnson & Johnson owned a subsidiary based in Tasmania, Tasmanian Alkaloids 
Limited (“Tasmanian Alkaloids”), which cultivated and processed opium poppy plants to 
manufacture narcotic raw materials that were imported into the U.S. to be processed and made 
into APIs necessary to manufacture opioid drugs. See, e.g,, S-0340; S-1048; S-0006. Second, 
Johnson & Johnson owned a subsidiary based in the U.S., Noramco, Inc. (“Noramco”), which 
imported the narcotic raw materials produced by Tasmanian Alkaloids, processed these materials 
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into APIs, then sold these APIs to other opioid manufacturers in the U.S. See, e.g., S-0340; S- 
1048; S-0006. 

7. Up until 2016, when Johnson & Johnson sold its Noramco/Tasmanian Alkaloids 
businesses, Tasmanian Alkaloids and Noramco were “sister companies,” as “both of them were” 
members of Defendants’ “family of companies.” Ct. Ex. 220 (Martin) at 9:17-23,12:17-13:8, 
104:5-107:2. Testimony from Noramco at trial demonstrated that Noramco employees did not 
believe Noramco maintained its own bank accounts, separate from Defendants’ treasury. Ct. Ex. 
220 (Martin) at 101:19-24. Defendants, Noramco and Tasmanian Alkaloids shared employees 
and resources that were “required to operate the business.” S-1048 at 9. Noramco employees, 
including Mr. Martin, physically worked at Defendants’ facilities in New Jersey at various times. 
Ct. Ex. 220 (Martin) at 8:20-9:1. Noramco employees “were with Johnson & Johnson.” Ct. Ex. 
220 (Martin) at 9:17-18, 9:21-23. Further, employees simultaneously held positions at multiple 
companies within the Johnson & Johnson Family of Companies at times. See, e.g., Trial Tr, 

(6/11/19 p.m., Kolodny) at 15:11-20, During this time, Noramco and Tasmanian Alkaloids were 
key parts of Defendants’ “pain management franchise” or “pain franchise.” Ct. Ex. 0092 
(Mashett) at 75:3-11; S-0340. This “pain franchise” included all of Defendants’ pain products 
and “was an important part of [Defendants’] business from the mid-1990s to after 2010.” Ct. Ex. 
0092 (Mashett) at 75:1-11. 

8. Defendants, through these subsidiaries, supplied the following opioid APIs to 
other drug manufacturers in the U.S., including Purdue and Teva: oxycodone, hydrocodone, 
morphine, codeine, fentanyl, sufentanil, buprenorphine, hydromorphone, and naloxone. See. e.g., 
S-0340 at 4; S-1048 at 7,10, 22; S-0006 at 6-7; Ct. Ex. 220 (Martin) at 155:2-162:15,184:24- 
185:16; Ct. Ex, 0092 (Mashett) at 219:18-220:8, 230:8-24, By 2015, Defendants’ “Noramco 
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World Wide Narcotics Franchise,” comprised of Noramco and Tasmanian Alkaloids, had 
become “the #1 supplier of Narcotic APIs in the United States, the world’s largest market.” S- 
1048 at 6, 

9. In the 1980s, Johnson & Johnson acquired and formed Tasmanian Alkaloids and 
Noramco, in order to ensure a “reliable source of [narcotic] raw materials" and “security of 
supply” for its Tylenol with Codeine range of pain medications. See S-0006 at 3; S-1048 at 13; 
Trial Tr. (6/11/19 a.m., Kolodny) at 108:13-17. 

10. Noramco, located in the U.S., imports the narcotic raw materials produced by 
Tasmanian Alkaloids, like morphine or thebaine, into the U.S., processes them into API, then 
sells them to drug manufacturers in the U.S. See, e.g., S-340, S-1048. Noramco was “an 
important part of J&J’s business” from the mid-1990s until at least after 2010. Ct. Ex. 0092 
(Mashett) at 75:3-11. Johnson & Johnson’s ownership of these subsidiaries uniquely positioned 
its pain management franchise to provide U.S. drug manufacturers, including Johnson &Johnson 
itself, with “Security of Supply”—“Direct Access to Narcotic Raw Material - From Our Fields 
to Your Formulations.” S-I048 at 1 M3, Through its subsidiary, Noramco, Johnson & Johnson 
supplied oxycodone API to other drug manufacturers. See Trial Tr, (5/29/19 p.m., J&J: Deem- 
Eshleman) at 36:22-37:01,44:02-04; see also, e.g„ Trial Tr, (6/11/19 a.m., Kolodny) at 63:10- 
65:06,100:1-134:11. 

11. In 1994, Defendants, in concert with subsidiary, Tasmanian Alkaloids, 
“anticipated demand” for oxycodone. See S-0006 at 6; Trial Tr. (5/29/19 p.m., J&J: Deem- 
Eshleman) at 59:19-24; Trial Tr. (6/11/19 a.m,, Kolodny) at 113:2-13, Specifically, Defendants’ 
scientists at Tasmanian Alkaloids began a project “in 1994 in order to develop a high thebaine 
poppy variety to meet the anticipated demand.” S-0006 at 6. The result of Defendants’ research 
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project was the creation of a “high thcbaine” poppy, called the “Norman Poppy,” which 
Defendants internally described as “a transformational technology that enabled the growth of 
oxycodone ” See S-0006 at 6-7; S-340 at 7; Trial Tr. (5/29/19 p.m., J&J: Deem-Eshieman) at 
42:14-62:02; Trial Tr. (6/11/19 a.m., Kolodny) at 106:4-111:18. In 1994, Purdue filed its new 
drug application (“NDA”) for OxyContin. See Trial Tr. (6/11/19 a.m., Kolodny) at 113:2-13. 

12. Through Noramco, Defendants met the anticipated opioid demand by selling API, 
including oxycodone, to Purdue. Ct. Ex. 0092 (Mashett) at 222:3-16; see also, e.g., S-1788; Trial 
Tr. (5/29/19 p,m., J&J: Deem-Eshleman) at 42:14-62:02; Trial Tr. (6/11/19 a.m., Kolodny) at 
109:9-115:8. 

13. Noramco and Tasmanian Alkaloids were an important part of Defendants' pain 
management enterprise that included all of Defendants’ pain products and “was an important part 
of [Defendants’] business from the mid-1990s to after 2010.” See S-0340 Ct. Ex. 0092 
(Mashett) at 75:1-11. 

14. Through Noramco, Defendants supplied API to other opioid manufacturers, 
including Teva, Ct. Ex. 0092 (Mashett) at 219:18-220:8, 230:8-24. Noramco sold the majority of 
its “controlled substance” via “long-term agreements” and had such agreements “with all 7 of the 
top U.S. generic companies.” S-1048 at 18. Through Noramco, Defendants supplied other U.S. 
opioid manufacturers with opioid APIs, including: oxycodone, hydrocodone, morphine, codeine, 
buprenorphine, hydromorphone and naloxone. See, e.g., S-1048; Trial Tr. (6/11/19 a.m., 
Kolodny) at 127:4-134:11. 
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15. Defendants' subsidiary, Noramco, grew to become the No. 1 narcotic API 
supplier of oxycodone, hydrocodone, codeine and morphine in the United States. S-1048; Trial 
Tr. (5/29/19 p.m., J&J: Deem-Eshleman) at 70:09-75:16. 

16. Through the mid-1990s, there was no opioid epidemic. Trial Tr. (6/26/19 p.m.. 
Commissioner White) at 29:15-18,66:25-67:6; see also, e.g., Trial Tr. (6/17/19 p.m., Beaman) at 
73:8-19. 

17. In 1997, after seeing the success that Purdue had in marketing OxyContin for 
chronic non-cancer pain, Defendants re-launched their fentanyl-based Duragesic patch for the 
chronic, non-cancer market as well. S-2355; see also Trial Tr. (5/30/19 a.m., J&J: Deem- 
Eshleman) at 78:07-81:05; Trial Tr. (6/3/19 p,m., J&J; Deem-Eshleman) at 25:01-03; Trial Tr. 
(6/13/19 p.m., Kotodny) at 16:15-25. 

18. Defendants, acting in concert with others, embarked on a major campaign in 
which they used branded and unbranded marketing to disseminate the messages that pain was 
being undertreated and “there was a low risk of abuse and a low danger” of prescribing opioids 
to treat chronic, non-malignant pain and overstating the efficacy of opioids as a class of drug. 
Trial Tr, (6/26/19 p.m., Commissioner White) at 29:15-31:9,67:13-68:9, 82:7-21; see also, e.g.. 
Trial Tr. (6/10/19 p.m., Stone) at 27:15-40:8; see also, e.g., Trial Tr. (6/13/19 p.m., Kolodny) at 
11:25-12:05, 17:2-23:13; Trial Tr. (6/17/19 a.m., Kolodny) at 109:4-25. 

19. Defendants' marketing and promotional efforts were designed to reach Oklahoma 
doctors through multiple means and at multiple times over the course of the doctor’s professional 
education and career in Oklahoma. See Trial Tr. (5/30/19 a.m., J&J: Deem-Eshleman) at 63:01- 
66:20. Examples of such marketing and promotion include, among other things, “education” 
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from Defendants’ sales representatives, literature funded by Defendants in medical journals and 
publications, materials from professional societies/patient advocacy groups, continuing medical 
education funded by Defendants, unbranded marketing materials, and Defendants’ paid speakers. 
See Trial Tr. (5/30/19 a.m., J&J: Decm-Eshleman) at 63:01-66:20. Other avenues included 
dinners and presentations where doctors spoke to other doctors, partnering with third-party 
advocacy groups or academic groups to hold seminars, symposiums and conferences. Ct. Ex. 2 
(Portenoy) at 40:24-41 ;11. All of these many different efforts were intended to influence the 
prescribing behavior of physicians and, thus, increase Defendants’ profits from opioids. See, e.g., 
Ct. Ex. 2 (Portenoy) at 43:8-19; Trial Tr. (6/13/19 p.m. s Kolodny) at 11:25-12:5, 17:2-23:13; 
Trial Tr. (6/13/19 a.m., Kolodny) at 63:2-64:04; S-2364; S-1246; S-1372; S-1844; $-3961; S- 
3960; S-881; S-903; S-510; S-l 163; S-1780. 

20. A key element in Defendants’ opioid marketing strategy to overcome barriers to 
liberal opioid prescribing was its promotion of the concept that chronic pain was undertreated 
(creating a problem) and increased opioid prescribing was the solution. See, e.g., Trial Tr, 
(6/10/19 p.m., Stone) at 83:17-22; S-1239 at 4-6; S-0982; Trial Tr. (6/12/19 p.m., Kolodny) at 
46:23-47:5.1 IB.For example, Defendants’ unbranded marketing campaigns frequently focused 
on [Heightening awareness of the under treatment of pain and its consequences.” See, e.g., S- 
0223 at 1; S-1239 at 5-6; S-2358. Defendants trained their Oklahoma sales representatives on 
how to use these campaigns, including through the use of "‘emotional selling” for opioids by 
convincing physicians that undertreated pain was harming patients. See, e.g., S-0223 at 3. 

21. Another unbranded marketing message Defendants used to accomplish the 
“[bjehavior [c]hange” of “increase [d] opioid use” was that undertreated acute pain inevitably 
would turn into chronic pain. See 1163 at 17; S-l 780; Trial Tr. (6/11/19 p.m., Kolodny) at 
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127:18-137:10. Defendants emphasized this message in their marketing materials that promoted 
opioids generally as a class of drug. See, e.g., S-0760; Trial Tr. (6/3/19 a.m., J&J: Deem- 
Eshleman) at 54:20-63:25. 

22. Defendants used the phrase, “pseudoaddiction,” to convince doctors that patients 
who exhibited signs of addiction—e.g. s asking for ‘‘higher and higher doses” of opioids or 
returning to the doctor “early” before a prescription should have run out—were not actually 
suffering from addiction, but from the undertreatment of pain; and the solution, according to 
Defendants’ marketing, was to prescribe the patient more opioids. See, e.g., Trial Tr. (6/11/19 
a.m., Kolodny) at 87:3-88:6; Trial Tr, (6/13/19 a.m., Kolodny) at 74:25-89:11; Trial Tr. (6/6/19 
a.m., Mazloomdoost) at 35:21-36:5, 44:7-45:4; Ct. Ex. 2 (Portenov) at 215:24-219:8.Defendants 
repeatedly promoted the concept of “pseudoaddiction” in various publications over time. See, 
e.g., S-954 at 2; S-0740 at 6; S-0760 at 3. 

23. Defendants ran a website called Prescribe Responsibly as a form of unbranded 
marketing, S-0974; Trial Tr. (6/3/19 a.m., J&J: Deem-Eshleman) at 90:17-91:07; see also S- 
0954; Trial Tr. (6/11/19 p.m., Kolodny) at 139:l-147:25.Information on the Prescribe 
Responsibly website promoted Defendants’ messaging that the solution to “pseudoaddiction” 
was “to prescribe more opioids.” See S-0954; Trial Tr. (6/11/19 p.m., Kolodny) at 139:1-147:25. 

24. Another unbranded marketing initiative that Defendants employed was the 
dissemination of a brochure, titled “Finding Relief.” See S-1247; Trial Tr. (6/11/19 p.m., 
Kolodny) at 40:6-14. The Finding Relief brochure, which was widely disseminated, did not 
differentiate between different kinds of opioids and discussed them as a class of drugs without 
reference to any of the differences between them. See S-1247; Trial Tr. (6/28/19 a.m., 
Moskovitz) at 108:02-110:09,112:12-113:02.The Finding Relief brochure actively promoted the 
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concept that pain was undertreated. See S-1247; Trial Tr. (6/11/19 p.m., Kolodny) at 40:6- 
14.The brochure downplayed any risks associated with opioids. See, e.g., Trial Tr. (6/11/19 p.m,. 
Kolodny) at 98:17-99:22. 

25. As part of Defendants’ marketing and advocacy programs aimed at increasing 
opioid prescriptions, in addition to influencing doctors. Defendants employed strategies to 
influence a wide range of governmental agencies, through messages aimed at “optimizing the 
benefits of prescription opioids for pain management [and] minimizing their risks,” including the 
risk of addiction, abuse and diversion. See, e.g., Trial Tr. (6/26/19 p.m., Commissioner White) 
at 57:21-61:4; S-1161 at 10; Trial Tr. (6/26/19 p.m., Commissioner White) at 110:2-111:8; Trial 
Tr. (6/10/19 p.m., Stone) at 36:3-37:22; Trial Tr, (6/3/19 a.m M J&J: Deem-Eshleman) at 83:24- 
90:13. 

26. Defendants used a sales force in Oklahoma to promote, market and sell various 
types of opioids, including the branded opioid drugs that Defendants, themselves, manufactured: 
Duragesic, Ultram, and Nucynta. See Trial Tr. (5/30/19 a.m., J&J: Deem-Eshleman) at 43:IQ- 
16. 

27. Defendants’ training of their sales representatives in Oklahoma included teaching 
sales representatives to avoid the so-called “addiction ditch”—i.e., to avoid the negatives 
(addiction) and emphasize the positives (supposed efficacy) in sales calls—and to use a study 
from Dr. Portenoy “to create dialogue about Opiophobia as a barrier,” S-1364 at 16; Trial Tr. 
(5/29/19 p.m., J&J: Deem-Eshleman) at 30:14-33:11; see also Trial Tr. (7/2/19 p.m., 
Diesselhorst) at 46:10-16; S-1162. 
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28. As part of this training. Defendants trained their sales representatives that there 
was a 2.6% or lower risk of addiction when using opioids prescribed by adoctor, See S-1364; 
Trial Tr. (5/29/19 pan,, J&J: Deem-Eshleman) at 30; 14*33:11 .As part of this same training, 
Defendants trained sales representatives to “establish that moderate to severe acute pain 
continues to be undertreated” S-1364 at 10; Trial Tr. (6/3/19 p.m., J&J; Deem-Eshleman) at 
7:02-14. 

29. Defendants’ corporate representative was not aware of any training provided to 
Defendants’ sales force in Oklahoma on the disease of addiction. See Trial Tr. (5/30/19 a.m., 
J&J: Deem-Eshleman) at 46:19-51:06. Nor was Defendants’ corporate representative aware of 
any training provided to the sales force related to the history of opioid use and epidemics in the 
U.S. or human history. See Trial Tr. (5/30/19 a.m., J&J: Deem-Eshleman) at 46:19-51 ;06. 

30. Defendants trained their sales reps to target high-opioid-prescribing physicians, 
including pain specialists and primary care physicians. See S-2514; S-2515; S-2538; Trial Tr. 
(5/30/19 p.m., J&J: Deem-Eshleman) at 116:04-152:25, Defendants particularly targeted primary 
care physicians with their opioid marketing, identifying them as “Key Customers]” for 
Defendants’ pain franchise. S-2358 at 15 (defining “Prescribes” as a “Key Customer Segment”); 
Trial Tr. (5/30/19 a.m., J&J: Deem-Eshleman) at 129:20-130:23; Trial Tr. (6/12/19 p.m., 
Kolodny) at 115:10-14; see also, e.g., Ct. Ex. 2 (Portenoy) at 213:25-214:10 (testifying that after 
1996, the pharmaceutical industry' targeted primary care physicians with their marketing efforts 
in order to convince these doctors to prescribe opioids for chronic non-cancer pain). 

31. Defendants’ Oklahoma call notes document that sales representatives distributed 
visual aids citing the Allan, Simpson and Milligan studies thousands of times, including, at a 
minimum: (i) 726 times between June 2002 and December 2002; (ii) 1,683 times in 2003; and 
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(iii) 754 times in 2004, See S-2481 - S-2492; see also Ct. Ex, 223, Defendants’ Oklahoma call 


notes further document their sales representatives using the Allan, Simpson and Milligan studies 
over 1,000 times in sales visits to Oklahoma doctors between 1998 and 2004. See S-2481 - S- 
2492; see also Ct. Ex. 223. 

32. The representations in these marketing materials related to functionality and low 
abuse rates, DAWN data, and the Milligan, Allan, and Simpson Studies, were later described as 
false and misleading by the FDA. See, e.g., S-0038; see also Section F.3, infra, Defendants 
funded each of these studies. S-2517; S-2521; S-2523; Trial Tr. (5/30/19 p.m., J&J: Deem- 
Eshleman)at 152:23-152:25. 

33, Defendants did not train their sales representatives regarding red flags that could 
Indicate a “pill mill,” including, for example, pain clinics with patients lined up out the door or 
patients passed out in the waiting room. See Trial Tr. (6/3/19 a.m., J&J: Deem-Bshleman) at 
29:07-09; Trial Tr. (7/2/19 p.m., Diesselhorst) at 86:22-87:7, 170:6-172:6. 

34. Marketing strategies developed for Defendants’ sales force included utilizing a 
coupon program as a marketing tool for Duragesic and sample voucher programs, in which a 
sales representative delivered to a physician a “sample voucher for a box of 25mcg or 50meg 
patches redeemed at pharmacy for a free 15-day trial of DURAGESIC.” S-2366; Trial Tr. 
(5/30/19 p.m., J&J: Deem-Eshleman) at 66:18-79:08; see also S-0582; and S-1358 at 14. 

35, Defendants’ sales representatives called on Oklahoma medical professionals 
hundreds of thousands of times while selling opioids as evidenced by 35 boxes of call notes from 
Defendants’ Oklahoma sales representatives over the last two decades. Defendants’ Oklahoma 
sales representatives brought breakfast, lunch, coffee and snacks to Oklahoma doctors’ offices 
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and used speaker programs as part of their sales strategies. See S-2481 - S-2492; see also Trial 
Tr. (7/2/19 p.m., Diesselhorst) at 184: l -185:19; see also S-4497 

36. Defendants made substantial payments of money to a variety of different pain 
advocacy groups and organizations that influenced prescribing physicians and other health care 
professionals. The organizations included the American Academy of Pain Medicine (“AAPM”), 
American Pain Society ("‘APS'’), American Pain Foundation (“APF”), American Geriatrics 
Society, American Chronic Pain Association, National Pain Foundation, Pain and Policies Study 
Group fPPSG”), Pain Care Forum, American Society of Pain Management Nursing, American 
Academy of Pain Management/Academy of Integrative Pain Management (“AIPM”), Center for 
Practical Bioethics, and Joint Commission on Accreditation of Healthcare Organizations 
(“JCAHO”). See, e.g., S-1349 

37. Two organizations Defendants funded, the AAPM and APS, issued a “Consensus 
Statement” in 1996 that was drafted by a committee that included Robert Angarola, an attorney 
who at one time represented Defendants on opioid-related issues. See S-0900; Trial Tr. (6/11/19 
p.m., Kolodny) at 20:10-39:8. Specifically, the Consensus Statement was written by a committee 
including David Haddox (former Purdue Pharma medical director), David Joranson (founder of 
PPSG), Richard Payne (KOL, co-leader of Defendants’ NPEC program), Matthew Midcap (who 
had a financial relationship with Defendants), Daniel Carr (who had a financial relationship with 
Defendants), and Robert Angarola (outside counsel to Defendants in 1990 related to thebaine 
imports from Tasmania). Dr. Portenoy consulted on the Consensus Statement as well. Trial Tr. 
(6/11/19 p.m., Kolodny) at 41:03-44:24. 
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38. The Consensus Statement suggests pain is undertreated and doctors should 
prescribe more opioids and described a fear of addiction, regulatory action and diversion as 
“impediments” to the use of opioids. S-0900; Trial Tr. (6/11/19 p.m., Kolodny) at 20:10-39:08. 

39. Defendants actively promoted the Consensus Statement, ratifying and repeating 
its statements in Defendants’ own marketing. See, e.g., S-0760 

40. Part of Defendants’ marketing strategy included medical education activities. See, 
e.g., S-1358; S-2364; Trial Tr, (6/13/19 a.m„ Kolodny) at 52:20-68:18. This included the 
creation and funding of a group known as “NPEC” (National Pain Education Council) whose 
purposes was to provide Continuing Medical Education (“CME”) related to pain and opioids. 

See S-0975, S-0582; Trial Tr, (5/29/19 p.m., J&J: Deem-Eshleman) at 23:06-28:12; see also Ct. 
Ex. 2 (Portenoy) at 87:25-89:9. 

41. The target audience for Defendants’ NPEC initiative included primary care 
physicians, pain specialists, oncologists, residents, nurses and pharmacists. S-0881 at 3. In 
Defendants’ 2003 Business Plan Summary for Duragesic, Defendants described NPEC as 
serving “to benefit not only DURAGESIC but also all future Janssen pain products." S-1358 at 
10 . 

42. CME materials for Defendants’ NPEC program in 2002 disseminated false and 
misleading statements regarding opioids and pain management. See, e.g., Trial Tr. (6/6/19 a.m., 
Mazloomdoost) at 48:12-62:24. 

43. Defendants viewed the efforts to schedule tramadol by agencies within the State 
of Oklahoma as a “threat.” S-0463; see Trial Tr. (6/3/19 a.m., J&J: Deem-Eshleman) at 49:07- 
54:15. In 2008, in response to Defendants learning that “the Oklahoma Board of Pharmacy is 
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threatening to schedule tramadol again,” Defendants’ Therapeutic Area Head and expert witness, 
Dr. Bruce Moskovitz, recommended that Defendants “mobilize” and send a ‘“swat* team” to 
Oklahoma to deal with the threat. S-0463; see Trial Tr. (6/3/19 a.m., J&J: Deem-Eshleman) at 
49:07-54:15. 

44. Defendants’ opioid marketing, in its multitude of forms, was false, deceptive and 
misleading. See, e.g., Trial Tr. (6/11/19 a.m., Kolodny) at 69:6-72:23, 85:10-21, 90:21-91:25; 
Trial Tr. (6/13/19 p.m,, Kolodny) at 17:2-23:13; Trial Tr. (6/17/19 a.m., Kolodny) at 109:4-25; 
Trial Tr. (6/25/19 a.m., Commissioner White) at 66:10-19; Trial Tr. (6/26/19 p.m.. 

Commissioner White) at 112:21-113:15,117:14-120:12, 129:2-13, 130:22-132:7; Trial Tr. 
(6/17/19 p.m., Beaman) at 64:20-71:12, 80:18-85:7-20; S-0760; S-0037; S-0038; S-2481 - S- 
2492; S-2524; S-2538; S-2515; S-G974; S-0954; S-1247; S-0712; S-4128; S-1249; S-1706; S- 
2354; S-2372. 

45. In 1998, the FDA found three different convention posters Defendants used to 
promote Duragesic to contain marketing messages that were “false and misleading” for 
numerous reasons including using misleading comparative efficacy claims without substantial 
evidence, taking data out of context to deliver misleadingly incomplete impressions, promoting 
unapproved uses, emphasizing the “chronic pain” indications without the limitations and 
restrictions, and deceptively minimizing risks and safety issues. See S-4128. 

46. In 2001, Defendants were advisedby Defendants’ own hired scientific advisory 
board that many of the primary marketing messages Defendants used to promote opioids in 
general, and Duragesic specifically, were misleading and should not be disseminated. See S- 
0035. Specifically, Defendants were advised not to market opioids, including fentanyl-based 
Duragesic, using messages related to abuse or with claims about supposedly low abuse potential. 
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See S-0035; Trial Tr„ (5/30/19 a.m., J&J: Deem-Eshleman) at 94:16-124:21, Defendants were 
advised that no data existed that could support these claims, that the data Defendants pointed to 
(DAWN data) was incapable of supporting these claims, that aggressively marketing OxyContin 
on this same basis was what had gotten Purdue “in trouble,” that minimizing the risk of abuse of 
Duragesic was "dangerous” due to its lethal nature, and that an increase of Duragesic sales would 
surely cause an increase in abuse of and addiction to the drug. S-0035. The "Conclusion: Do not 
include the abuse message. Do not sell opioids on the abuse issue.” S-0035. 

47. In 2004, the FDA sent Defendants a letter stating that a professional file card that 
Defendants used to promote Duragesic ("Duragesic file card”) contained “false or misleading 
claims about the abuse potential and other risks of [Duragesic], and includefd] unsubstantiated 
effectiveness claims for Duragesic.” S-0038 at 1. The FDA found that the Duragesic file card 
misbranded the drug by "suggesting that Duragesic has a lower potential for abuse compared to 
other opioid products,” and “the file card could encourage the unsafe use of the drug, potentially 
resulting in serious or life-threatening hypoventilation.” S-0038 at 1. 

48. Substantiating the advice of Defendants" advisors in 2001, in 2004, the FDA 
found Defendants’ suggestion that Duragesic was "less abused than other opioid drugs” was 
“false or misleading” because: (i) the FDA was “not aware of substantial evidence or substantial 
clinical experience to support this comparative claim”; (ii) “DAWN data cannot provide the 
basis for a valid comparison” among opioid products; and (iii) "DAWN is not a clinical 
database” but, rather, a “national public health surveillance system that monitors drug-related 
emergency department visits and deaths.” S-0038 at 2; see also S-0035; S-1703. 

49. The FDA concluded that Defendants" Duragesic file card made “false or 
misleading safety claims and unsubstantiated effectiveness claims for Duragesic” and “thus 
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misbrand[ed] Duragesic in violation of the Act (21 U.S.C. § 352(a)),’' S-0038 at 3. The FDA 
requested that Defendants '‘immediately cease the dissemination of promotional materials for 
Duragesic the same as or similar to those described" in this 2004 letter, S-0038 at 3. The FDA 
further mentioned that the “violations discussed” in the letter did not “necessarily constitute an 
exhaustive list" and it was Defendants’ responsibility to “ensure that [its] promotional materials 
for Duragesic comply with each applicable requirement of the Act and FDA implementing 
regulations," S-0038 at 4. 

50. Many other promotional materials that Defendants used in Oklahoma contained 
the same false and misleading messaging as the file card. The file card was not the only piece of 
marketing that contained these materials. Evidence was presented of a variety of visual aids 
distributed in Oklahoma and utilized by sales representatives containing identical false and 
misleading messages. See, e.g., S-2524; S-2538, 

51. Defendants’ marketing materials repeatedly used the Porter and lick letter and the 
Milligan, Allan and Simpson Studies in deceptive ways to support misleading claims 
thatdownplay the risk of addiction and overstate the efficacy of opioids. See, e.g., S-1706; S- 
1710; S-1364; Trial Tr. (6/13/19 a.m., Kolodny) at 69:16-72:20. 

52. Defendants additionally executed their strategy of targeting high-opioid¬ 
prescribing physicians in Oklahoma, including doctors who ultimately faced disciplinary 
proceedings or criminal prosecution. See, e.g., S-1358; S-2357; S-1844; S-0510; S-903; Trial Tr. 
(6/10/19 p.m., Stone) at 53:20-54:17. 

53. Both Drs. Beaman and Mazloomdoost testified that the multifaceted marketing 
misinformation campaign by the opioid industry, including Defendants, influenced their 


IS 







practices and caused them to liberally and aggressively write opioid prescriptions they would 
never write today. See, e.g., Trial Tr. (6/17/19 p.m., Beaman) at 40:22-41:13,68:7-69:6,79:1- 
81:23; Trial Tr. (6/6/19 a.m. 7 Mazloomdoost) at 72:17-73:2. 

54. The increase in opioid addiction and overdose deaths following the parallel 
increase in opioid sales in Oklahoma was not a coincidence; these variables were “causally 
finked.” Trial Tr. (6/25/19 a.m., Commissioner White) at 73:19-23. Dr. Beaman also testified 
that, in his opinion, the increase in opioid overdose deaths and opioid addiction treatment 
admissions in Oklahoma was caused by the oversupply of opioids through increased opioid sales 
and overprescribing since the late 1990s, See Trial Tr. (6/17/19 p.m., Beaman) at 69:2-73:19. 

55. Commissioner White testified that the oversupply and “significant widespread 
rapid increase in the sale of opioid prescription medications” beginning in the mid-1990s caused 
the “significant rise in opioid overdose deaths” and “negative consequences” associated with 
opioid use, including addiction, opioid use disorder, the rise in NAS, and children entering the 
child welfare system. Trial Tr. (6/25/19 a.m., Commissioner White) at 62:10-63:5. 

56. With respect to the prescription opioid epidemic in the U.S., on November 1, 
2017, the President’s Commission on Combating Drug Addiction and the Opioid Crisis issued its 
final report and recommendations. See S-1574; Trial Tr. (6/3/19 p.m., J&J: Deem-Eshleman) at 
61:17-91:22. 

57. The President’s Commission on Combating Drug Addiction and the Opioid Crisis 
found “Contributors to the Current Crisis” in the U.S. to include, among other things: 

• the use of the Porter &Jick letter to make “unsubstantiated claims” by 
pharmaceutical companies; 
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* the lack of “[h]igh quality evidence demonstrating that opioids can be used safely 
for chronic non-terminal pain 14 ; 

* the use of the phrase, “pain as the ‘fifth vital sign, 4 ” by the APS, JCAHO and 
others; and 

* the fact that, “[tjo this day, the opioid pharmaceutical industry influences the 
nation's response to the crisis. For example, during the comment phase of the 
guideline developed by the [CDC] for pain management, opposition to the 
guideline was more common among organizations with funding from opioid 
manufacturers than those without funding from the life sciences industry,’ 5 

See S-1574; Trial Tr. (6/3/19 p.m., J&J; Deem-Eshleman) at 68:21-69:21, 70:5-23, 81:13-23, 

84:22-87:20; see also, e.g., S-1349; S-1350. Defendants did all of these things in Oklahoma. 

For example, Defendants used the Porter &Jick letter to make “unsubstantiated claims” about the 

risk of addiction when using opioids. Defendants made claims, unsupported by any high quality 

evidence, that opioids could be used safely for chronic non-terminal pain. Defendants used the 

phrase, “pain as the ‘fifth vital sign,” 5 to influence doctors to liberally prescribe opioids, 

58. By no later than 2001, “a significant number of Oklahoma physicians, the 
healthcare community, law enforcement, medical advisory boards, the DUR Board 5 ' and others 
in Oklahoma were “being pushed and pushed and marketed [to] and misled” about opioids by 
Defendants, Trial Tr. (6/26/19 p.m., Commissioner White) at 47:17-48:19, For example, Dr. 
Terrell Phillips, gave a CME presentation to the Oklahoma State Medical Association 
(“OSMA”) in October 2016 about how to avoid addiction in pain management, in which Dr. 
Phillips stated: 

“Everyone here knows how we got in this situation. They told us we were 
underprescribing. We need to prescribe more. It’s the patient’s rights to have pain 
medicine, so we all got on board. And when someone said they were hurting, we said, 
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Okay, we are going to give you something. Now it’s just the opposite. Not everyone 
deserves pain medicine.” 

Trial Tr. (7/12/19 a.m., Phillips) at 71:2-23; see also S-4743 at 7:20-7:48. 


CONCLUSIONS OF LAW 


1. In Oklahoma, nuisance law is defined by statute. 50 O.S. 1981 §1, defines a 
nuisance as follows: 

A nuisance consists in unlawfully doing an act, or omitting to perform a duty, 
which act or omission either: 

First. Annoys, injures or endangers the comfort, repose, health, or safety of 
others; or 

Second. Offends decency; or 

Third. Unlawfully interferes with, obstructs or tends to obstruct, or renders 
dangerous for passage, any lake or navigable river, stream, canal or basin, or 
any public park, square, street or highway; or 

Fourth. In any way renders other persons insecure in life, or in the use of 
properly, provided, this section shall not apply to preexisting agricultural 
activities. 

50 O.S. §2, states that a public nuisance “is one which affects at the same time an entire 
community or neighborhood, or any considerable number of persons, although the extent of the 
annoyance or damage inflicted upon the individuals may be unequal.” 

2. The plain text of the statute does not limit public nuisances to those that affect 
property. Unlike other states' statutes that limit nuisances to the “habitual use or the threatened 
or contemplated habitual use of any place,” Oklahoma’s statute simply says “unlawfully doing 
an act, or omitting to perform a duty.” There is nothing in this text that suggests an actionable 
nuisance requires the use of or a connection to real or personal property. See Epps v. Ellison, 
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1921 OK 279, H 3,200 P. 160,161 (“Section 4250, Rev, Laws 1910 [(former numbering for 50 
O.S. § 1)] defines a nuisance to be any act which annoys, injures, or endangers the comfort, 
repose, health, or safety of others, or in any way renders other persons insecure in life or in the 
use of property.” (emphasis added)); see also Hall v. Galmor, 2018 OK 59, K 45,427 P.3d at 
1070 (“Our task is to determine the ordinary meaning of the words that the Legislature chose in 
the provision s of law at issue.”); Cox v. State ex rel. Oklahoma Dep 7 of Human Sen’s,, 2004 
OK 17, f 26, 87 P.3d 607, 617(“This Court does not read exceptions into a statute nor may we 
impose requirements not mandated by the Legislature.”). 

3. Supreme Court precedent also supports the conclusion that Oklahoma’s nuisance 
law extends beyond the regulation of real property and encompasses the corporate activity 
complained of here. “Section 4250, Rev. Laws 1910 [(former numbering for 50 O.S. § 1)] 
defines a nuisance to be any act which annoys, injures, or endangers the comfort, repose, health, 
or safety of others, or in any way renders other persons insecure in life or in the use of property.” 
Epps v. Ellison, 1921 OK 279, J 3, 200 P. at 161. 

“Nuisance, as defined at 50 O.S. 1981 §1, consists in unlawfully doing an act, or omitting 
to perform a duty, which act or omission annoys, injures or endangers the comfort, repose, health 
or safety of others; or, in any way renders other persons insecure in life, or in the use of property. 
Thus, the term “nuisance” signifies in law such a use of property or such a course of conduct 
irrespective of actual trespass against others, or of malicious or actual criminal intent, which 
transgresses the just restrictions upon use or conduct which the proximity of other persons or 
property imposes. Briscoe, 1985 OK 43, ^ 9, 702 P.2d 33 at 36.See als oReaves v. Territory, 

1903 OK 92, 74 P. 951 “no claim of damages to property rights” [existed]. 




4. However, and in the alternative, in the event Oklahoma’s nuisance law does 
require the use of property, the State has sufficiently shown that Defendants pervasively, 
systemically and substantially used real and personal property, private and public, as well as the 
public roads, buildings and land of the State of Oklahoma, to create this nuisance. 

5. The State presented substantial evidence—which Defendants did not attempt to 
dispute—that Defendants’ sales representatives were trained in their Oklahoma homes how to 
spread Defendants’ marketing messages (see, e.g.. Trial Tr. (5/30/19 a.m,, J&J: Deem-Eshleman) 
at 44:13-46:17, 51:7-9); they conducted their deceptive marketing and sales efforts in doctors’ 
offices, hospitals, restaurants, and other venues; S-2481 - S-2492; Trial Tr. (6/13/19 a.m., 
Kolodny) at 92:13-25); they used company cars traveling on State and county roads to 
disseminate those misleading messages (see, e.g.. Trial Tr. (7/2/19 p.m., Diesselhorst) at 168:10- 
170:4); Defendants paid speakers to deliver Defendants’ messages to doctors in their Oklahoma 
offices (Trial Tr. (5/30/19 a.m., J&J; Deem-Eshleman) at 52:20-53:3, 55:17-20, 62:12-22; Trial 
Tr. (7/2/19 p.m., Diesselhorst) at 168:10-170:4); S-3080); and Defendants sent their messages 
into the homes of thousands of Oklahomans via computers, smart phones or other devices (see, 
e.g., S-2358; S-1073; S-0974; S-0954; S-1239; Trial Tr. (5/30/19 a.m., J&J: Deem-Eshleman) at 
137:14-139:04; Trial Tr. (6/3/19 a.m., J&J: Deem-Eshleman) at 90:17-91:17, 102:23-103:8) Ct 
Ex. 0092 (Mashett) at 302:5-304:11), all of which involve the use of property, real and personal, 
to create and exacerbate the public nuisance. 

6. The challenged conduct here is Defendants’ misleading marketing and promotion 
of opioids. The State claims that Defendants engaged in a false, misleading, and deceptive 
marketing campaign designed to convince Oklahoma doctors, patients, and the public at large 
that opioids were safe and effective for the long-term treatment of chronic, non-malignant pain. 
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The greater weight of the evidence shows that Defendants did, in fact, engage in such false and 
misleading marketing and the law is clear that such conduct qualifies as the kind of act or 
omission capable of sustaining liability under Oklahoma’s nuisance law. See Epps v. Ellison, 
1921 OK 279, % 3, 200 P. 160,161. 

7. Defendants promoted their specific opioids using misleading marketing. Among 
other things, they sent sales representatives into Oklahoma doctors’ offices to deliver misleading 
messages., they disseminated misleading pamphlets, coupons, and other printed materials for 
patients and doctors, and they misleadingly advertised their drugs over the internet—all of which 
occurred here in Oklahoma. But Defendants also pervasively promoted the use of opioids 
generally. This “unbranded” marketing included things like print materials that misleadingly 
touted the safety and efficacy of opioids as a class of pain medication, as well as online materials 
that promoted opioids generally. Defendants used and viewed medical education events 
(including Speakers Bureau sessions and CME opportunities) as promotional endeavors that 
Defendants leveraged to increase the market for opioids through misleading messaging. 

8. According to Defendants’ own internal training documents, Defendants concede 
that “False and Misleading” promotion includes at least the following types of conduct; 
Broadening of product indication; Data taken out of context; Minimization of safety issues; 
Omission of material information; Comparative efficacy or safety claims without substantial 
evidence; and Overstatements of efficacy or safety. See S-2376 at 20. The greater weight of the 
evidence demonstrated that Defendants engaged in promotional activities that violated each one 
of these rules. 

9. Based upon my finding that the Defendants’ false, misleading, and dangerous 
marketing campaigns have caused exponentially increasing rates of addiction, overdose deaths, 
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and Neonatal Abstinence Syndrome, l conclude these are unlawful acts which “annoys, injures, 
or endangers the comfort, repose, health, or safety of others.” 50 O.S, §3, 

10. The facts show Defendants engaged in false and misleading marketing of both 
their drugs and opioids generally, and the law makes clear that such conduct is more than enough 
to serve as the act or omission necessary to establish the first element of Oklahoma’s public 
nuisance law. 

11. Accordingly, based on the foregoing, I conclude (a) that Defendants engaged in 
false and misleading marketing of both their drugs and opioids generally; and (b) this conduct 
constitutes a public nuisance under extant Oklahoma law. 

12. The First Amendment to the United States Constitution does not prohibit 
imposing liability for the acts complained of here. “First Amendment rights may not be used as 
the means or the pretext for achieving substantive evils which the legislature has the power to 
control.” Cal. Motor Transport Co. v. Trucking Unltd., 404 U.S. 508, 515(1971) (internal 
citation omitted). “The fact that dissemination of information and opinion on questions of public 
concern is ordinarily a legitimate, protected and indeed cherished activity does not mean, 
however, that one may in all respects carry out that activity exempt from sanctions designed to 
safeguard the legitimate interests of others.,.. Federal securities regulation, mail fraud statutes, 
and common-law actions for deceit and misrepresentation are only some examples of our 
understanding that the right to communicate information of public interest is not unconditional.” 
Curtis Pub. Co. v. Butts, 388 U.S. 130, 150 (1967) (plurality op.). 

13. Moreover, Supreme Court precedent recognizes a “common sense distinction 
between speech proposing a commercial transaction”—i.e., commercial speech—’’which occurs 
in an area traditionally subject to government regulation, and other varieties of speech.” Cent . 
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Hudson Gas & Eke. Corp. v. Pub. Serv. Comm ’n, 447 U.S. 557, 562 (1980). 5 ‘The Constitution, 
therefore, accords a lesser protection to commercial speech than to other constitutionally 
guaranteed expression.” Id. at 562-63. As a threshold test, “for commercial speech to come 
within [the First Amendment], it at least must concern lawful activity and not be misleading.” 

Id. at 563-564. “Consequently, there can be no constitutional objection to the suppression of 
commercial messages that do not accurately inform the public about lawful activity.” Id. at 563. 

14. This understanding of the First Amendment has led the Supreme Court to 
consistently “emphasize that some forms of commercial speech regulation are surely 
permissible,” including “restrictions on false, deceptive, and misleading commercial speech.” 
Friedman v. Rogers, 440 U.S. L 9 (1979). See Virginia State Bd. of Pharmacy v. Virginia 
Citizens Consumer Council Inc., 425 U.S. 748, 771-72 (1976)(“Untruthful speech, commercial 
or otherwise has never been protected for its own sake. Obviously, much commercial speech is 
not provably false, or even wholly false, but only deceptive or misleading. We foresee no 
obstacle to a State’s dealing effectively with this problem. The First Amendment, as we construe 
it today, does not prohibit the State from insuring that the stream of commercial information flow 
cleanly as well as freely.”); Bates v. State Bar of Ariz., 433 U.S. 350, 383 (1977) (“Advertising 
that is false, deceptive, or misleading of course is subject to restraint Since the advertiser knows 
his product and has a commercial interest in its dissemination, we have little worry that 
regulation to assure truthfulness wall discourage protected speech. And any concern that strict 
requirements for truthfulness will undesirably inhibit spontaneity seems inapplicable because 
commercial speech generally is calculated. Indeed, the public and private benefits from 
commercial speech derive from confidence in its accuracy and reliability. This, the leeway for 
untruthful or misleading expression that has been allowed in other contexts has little force in the 
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commercial arena, ”); Bo lget* v. Yongs Drug Prods. Corp., 463 U.S. 60, 69 (1983) ( The State 
may deal effectively with false, deceptive, or misleading sales techniques.”); 44 Liquormart v. 
gj 517 u.S, 484, 501 (1996) (plurality op.) (“When a State regulates commercial messages to 
protect consumers from misleading, deceptive, or aggressive sales practices, or requires the 
disclosure of beneficial consumer information, the purpose of its regulation is consistent with the 
reasons for according constitutional protection to commercial speech and therefore justifies less 
than strict review.”); Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm 'n, 447 U.S. 557, 
563-64 (1980) (“[Tjhere can be no constitutional objection to the suppression of commercial 
messages that do not accurately inform the public about lawful activity. The government may 
ban forms of communication more likely to deceive the public than to inform it, or commercial 
speech related to illegal activity.”); Thomas v. W. States Med. Ctr., 535 U.S. 357, 367 (2002) 
(“Although commercial speech is protected by the First Amendment, not all regulation of such 
speech is unconstitutional. In Central Hudson, supra, we articulated a test lor determining 
whether a particular commercial speech regulation is constitutionally permissible. Under that 
test we ask as a threshold matter whether the commercial speech concerns unlawful activity or is 
misleading. If so, then the speech is not protected by the First Amendment. 11 ). 

15. The record proves the speech at issue here was clearly commercial in nature as 
defined by the Supreme Court as speech that “proposes] a commercial transaction.” See Cent. 
Hudson Gas & Elec. Corp. v. Pub. Serv. Comm % 447 U.S. 557, 562 (1980). 

16. The First Amendment does not protect Defendants 1 messages which were 
misleading in that they were told by their own experts that marketing opioids on their abuse 
potential was dangerous and that Purdue had already shown that such a message was prone to 
mislead. S-0035. They were told that the data they cited did not support their claims before they 
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made them, and then again by the FDA after they had already started spreading that misleading 
message. Id. They knew the studies they were citing were incomplete, unsound, or fraught with 
misrepresentations, S-2511. The Defendants’ sales reps delivered those messages, and as the 
call notes and the sales trends demonstrate, Oklahoma physicians were influenced by the 
misleading messages Defendants were delivering. S-2357 at 11-12. Accordingly, I conclude that 
die speech at issue here is commercial in nature and that it is therefore not protected speech 
under die First Amendment. 

17. Asa matter of law I find that Defendants actions caused harm and those harms are 
the kinds recognized by 50 O.S, §1 because those actions annoyed, injured or endangered the 
comfort, repose, health or safety of Oklahomans. This statute requires the State to prove that 
Defendants’ actions caused harm and that those harms are of the kind recognized under the 
statute, I further find that the State has satisfied its burden of proof and that the Defendants’ 
actions were the cause-in-fact of its injuries, 

18. There are no intervening causes that supervened or superseded Defendants’ acts 
and omissions as a direct cause of the State’s injuries, or otherwise defeat a finding of direct and 
proximate cause. See, e.g., Graham v. Keuchel, 1993 OK 6, 9, 8447 P. 2d 342, 348 (“To rise 
to the magnitude of a supervening cause, which will insulate the original actor from liability, the 
new cause must be (1) independent of the original act, (2) adequate of itself to bring about the 
result and (3) one whose occurrence was not reasonably foreseeable to the original actor.”). 

19. I further find that the facts of this action show by the greater weight of the 
evidence a public nuisance that “affects at the same time an entire community or neighborhood, 
or any considerable number of persons, although the extent of the annoyance or damage inflicted 
upon the individuals may be unequal.” 50 O.S. §2. There can be no question that this nuisance 
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affects entire communities, neighborhoods, or a considerable number of persons. This nuisance 
has negatively impacted the entire State. 

20. I further find that the public nuisance created by the Defendants has affected and 
continues to affect at the same time entire Oklahoma communities and neighborhoods, as well as 
a considerable number of Oklahomans, although the extent of the harm inflicted upon individual 
Oklahomans may be unequal, 

21. The Court further finds no act or omission by the State was a direct or proximate 
cause of public nuisance created by the Defendants. 

22. The public nuisance can be abated. 

23. The proper remedy for the public nuisance is equitable abatement. 

24. The Court finds that the appropriate remedy to address the Opioid Crisis is the 
abatement of the nuisance. 

25. Wherefore it is the order of this Court that the contours of the State’s proposed 
Abatement Flan are reasonable and necessary to abate the public nuisance and to the execute the 
aforesaid Abatement Plan the Court orders as follows: 

ABATEMENT OF NUISANCE 

1. Commissioner Terri White, the “primary architect of the State’s Abatement Plan,” 
testified that the public nuisance in Oklahoma can be and “must be abated.” Trial Tr. (6/25/19 
a.m.. Commissioner White) at 89:15-16,101:13-102:4; Trial Tr. (6/26/19 p.m., Commissioner 
White) at 129:19-130:1. 

2. As the President’s Commission on Combating Drug Addiction and the Opioid 
Crisis found: “Historical precedent demonstrated that this crisis can be fought with effective 
medical education, voluntary or involuntary changes in prescribing practices, and a strong 
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regulatory and enforcement environment,” S-1574; see also Trial Tr. (6/3/19 p.m., J&J: Deem- 
Eshleman) at 68:5-9, 

3. The State's experts used a public health approach to develop the State’s 
Abatement Plan. Trial Tr. (6/20/19 p.m., Hawkins) at 106:10-13, The experts drew upon best 
practice documents from Johns Hopkins, the White House, the Oklahoma Commission, the 
Surgeon General and the CDC, among others. Trial Tr. (6/21/19 p.m., Hawkins) at 72:8-15; see 
also Ct. Ex. 116. The experts reviewed other State plans, academic literature, research, and 
produced an outline of recommendations. Id. The experts then engaged other stakeholders, such 
as other State agencies and professionals, in reviewing and contributing to the recommendations. 
Id. 

4. Commissioner White testified that, in her opinion, the State’s Abatement Plan 
will abate the nuisance, save countless lives of Oklahomans in the future, save countless people 
from becoming addicted to opioids in the future, and eliminate the negative impact this nuisance 
has had on the State of Oklahoma. Trial Tr. (6/25/19 a.m.. Commissioner White) at 112:8-17; see 
also, e.g„ Trial Tr. (6/26/19 p.m., Commissioner White) at 129:21-130:1. Oklahomans’ lives can 
be saved if the State obtains the resources needed “to use evidence-based programs to abate this 
crisis.” Trial Tr. (6/25/19 a,m M Commissioner White) at 117:13-118:14. 

5. Opioid Use Disorder Prevention, Treatment & Recovery Services are the central 
feature of the State’s Abatement Plan. (6/20/19 p.m., Hawkins) at 114:21-22, 

6. Establishment of a comprehensive Opioid Use Disorder (“OUD”) treatment 
program serving all Oklahoma residents who need OUD treatment services is necessary to abate 
the nuisance. Trial Tr, (6/20/19 p.m., Hawkins) at 116:22-117:2 & 117:15-20; Trial Tr. (6/25/19 
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a.m., Commissioner White) at 91:17-19 Sc 110:21-112:7; Trial Tr. (6/17/19 p.m., Beaman) at 
83:17-20; Trial Tr. (6/13/19 p.m., Kolodny) at 125:4-19; S-4734 at 19. 

7. As part of the Addiction Treatment Services, all Oklahoma residents in need of 
treatment services will be eligible to receive a biopsychosocial assessment based on the 
American Society of Addiction Medicine (“ASAM”) level of care placement criteria, and 
comprehensive treatment and recovery services based on the ASAM level of care needed, 
including early intervention, outpatient services, ambulatory detoxification, intensive outpatient, 
partial hospitalization, residential care, medically managed detoxification and medication. Trial 
Tr. (6/280/19 p.m., Hawkins) at 118:7-23; S-4734 at 19; S-3924. 

8. The total yearly cost for these services in 2019 dollars is $232,947,710, 

9. Addiction Treatment - Supplementary Services are necessary to abate the 
nuisance. Trial Tr, (6/21/19 a.m., Hawkins) at 9:8-12; S-4734 at 20; Trial Tr. (6/25/19 a,m., 
Commissioner White) at 100:3-7; Trial Tr. (6/26/19 p.m., Commissioner White) at 129:21-130:1. 
These supplementary addiction treatment services include housing services, employment 
services, as well as additional personnel for the juvenile justice system to support with assessing 
and guiding youthful offenders and their family members in receiving mental health and 
addiction services and care navigators to coordinate with opioid affected youth in the juvenile 
justice and other State systems and their family to improve recovery outcomes. Trial Tr. 

(6/21/19 a.m., Hawkins) at 6:21-7:7; S-4734 at 20. 

10. The total yearly cost for these services m 2019 dollars is $31,796,011. 

11. Public medication and disposal programs are necessary to abate the nuisance. 
Trial Tr. (6/21/19 a.m., Hawkins) at 16:13-18; Trial Tr. (6/25/19 a.m.. Commissioner White) at 
100:3-7; Trial Tr. (6/26/19 p.m., Commissioner White) at 129:21-130:1; S-4734 at 22, This 


32 



includes maintaining existing programs like Safe Trips for Scripts and developing home based 
medication take-back and disposal programs. 

12. The total yearly cost for these services in 2019 dollars is $ 139,883. 

13. Enabling all primary care practices and emergency departments to enroll in the 
Screening, Brief Intervention and Referral to Treatment (“SBIRT”) practice dissemination 
program for academic detailing, continuing education, electronic medical record integration 
consultation and embedded practice facilitation services, and implementing universal substance 
use patient screening and intervention for SoonerCare patients is necessary to abate the nuisance. 
Trial Tr. (6/21/19 a.m., Hawkins) at 25:11-20; Trial Tr. (6/25/19 a.m., Commissioner White) at 
100:3-7; Trial Tr. (6/26/19 p.m., Commissioner White) at 129:21-130:1; S-4734 at 26-27. 

14. Universal Screening has two components. Trial Tr. (6/21/19 a.m., Hawkins) at 
22:3-9. The first component of universal screening supports the costs of providing SBIRT 
services to SoonerCare members in the State of Oklahoma. Trial Tr, (6/21/19 a.m., Hawkins) at 
22; 10-23:22; S-4734 at 26. The second component of universal screening is to widely 
disseminate the practice of SBIRT within primary care practices and emergency departments 
throughout the State. Trial Tr. (6/21/19 a.m., Hawkins) at 23:23-25:7; S-4734 at 27. 

15. The total yearly cost for these Universal Screening sendees in 2019 dollars is 
$56,857,054. 

16. Pain prevention and non-opioid pain management therapies, including cognitive 
behavioral therapy for pain, physical therapy, and exercise programs are necessary to abate the 
nuisance. Trial Tr. (6/21/19 a.m., Hawkins) at 32:22-33:1; Trial Tr. (6/25/19 a.m., Commissioner 
White) at 100:3-7; Trial Tr. (6/26/19 p.m., Commissioner White) at 129:21-130:1; S-4734 at 29- 
30. 
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17. The first component is a pain management benefit program for SoonerCare 
members, this component includes administrative and personnel costs to oversee and administer 
the pain management benefits program. Trial Tr. (6/21/19 a.m., Hawkins) at 28:24-31:51; S-4734 
at 29, The second component of Pain Sendees is the cost of physical therapists or occupational 
therapists or similar providers to operate within the Oklahoma county health department system. 
Trial Tr. (6/21/19 a.m., Hawkins) at 31:6-21; S-4734 at 30, The third component of Pain Sendees 
is cognitive behavioral therapy for the treatment of chronic pain. Trial Tr. (6/21/19 am., 
Hawkins) at 32:4-21; S-4734 at 30. 

18. The total yearly cost for these services in 2019 dollars is $ 103,277,835. 

19. Expanded and targeted naloxone distribution and overdose prevention education 
to those at high risk of experiencing or witnessing overdose is necessary to abate the nuisance. 
(Trial Tr. (6/21/19 a.m., Hawkins) at 54:19-22; Trial Tr. (6/25/19 a.m.. Commissioner White) at 
100:3-7; Trial Tr, (6/26/19 p.m., Commissioner White) at 129:21-130:1; Trial Tr. (6/13/19 a.m., 
Kolodny) at 125:20-126:02; S-4734 at 39-40. 

20. This component of the Abatement Plan is twofold: First, it includes continued 
naloxone programming at ODMHSAS (the cost of the medication, overdose education services, 
and administrative costs) Trial Tr. (6/21/19 a.m., Hawkins) at 52:10-53; S-4734 at 39. 

21. Second, the naloxone distribution/education component of the Abatement Plan 
includes expanding the naloxone program through OSDH involving emergency medical services, 
rural fire, and rural EMS services in Oklahoma to include all volunteer and fire departments in 
the State and continue the emergency medical rural response program. Trial Tr. (6/21/19 a.m., 
Hawkins) at 53:7-19; S-4734 at 39. This requires personnel including a coordinator. 
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epidemiologist, a naloxone training coordinator for these emergency responders, and support 
staff. Trial Tr. (6/21/19 a.m., Hawkins) at 53:16-23; S-4734 at 39. 

22. The total yearly cost for these services in 2019 dollars is $1,585,797. 

23. Medical Case Management/Consulting (Project Echo) is necessary to abate the 
nuisance. Trial Tr. (6/20/19 a.m., Croft) at 77:7-12; Trial Tr. (6/20/19 p.m., Hawkins) at 116:15- 
21; Trial Tr. (6/25/19 a.m,. Commissioner White) at 100:3-7; Trial Tr. (6/26/19 p.m., 
Commissioner White) at 129:21-130:1; see also S-4734 at 48. 

24. The total yearly cost for these services in 2019 dollars is $3,953,832. 

25. Developing and disseminating NAS treatment evaluation standards, including 
continuing education courses is necessary to abate the nuisance. Trial Tr, (6/21/19 p.m., 

Hawkins) at 9:2-5; Trial Tr. (6/24/19 a.m., Hawkins) at 33:4-7 & 36:1-5; S-4734 at 53; Trial Tr, 
(6/25/19 a,m. f Commissioner White) at 100:3-7; Trial Tr. (6/26/19 p.m.. Commissioner White) at 
129:21-130:1. 

26. This component of the Abatement Plan is based on a high-quality national 
program of quality improvement, called the Vermont Oxford Network Quality Improvement 
package. Trial Tr. (6/21/19 p.m., Hawkins) at 8:10-16; 9:9-10; S-4734 at 53, n.l 19. This program 
will provide intensive training in and support to Oklahoma birthing hospitals to help certify them 
or accredit them as centers of excellence in NAS evaluation and assessment and shall be 
overseen by the University of Oklahoma Health Sciences Center as part of their perinatal quality 
improvement project. Trial Tr. (6/21/19 p.m., Hawkins) at 8:10-20. 

27. The total yearly cost for these services in 2019 dollars is $107,683,000. 

28. Funding the development of NAS as a required reportable condition, including 
OSDH and hospital-level management and infrastructure costs, is necessary to abate the 


35 


nuisance. Trial Tr. (6/21/19 p.m., Hawkins) at 37:11-14; Trial Tr. (6/24/19 a.m., Hawkins) at 
37:19-22, 38:6-9 & 38:19-24; S-4734 at 64; Trial Tr. (6/25/19 a.m., Commissioner White) at 
100:3-7; Trial Tr. (6/26/19 p.m., Commissioner White) at 129:21-130:1. The purpose of this 
component is to fund the costs for the oversight of NAS birth documentation and reporting. Trial 
Tr. (6/24/19 a.m., Hawkins) at 37:9-10. 

29. The total yearly cost for these services in 2019 dollars is $181,983. 

30. Implementing universal substance use screening for pregnant women and 
enabling all OB/GYN practices and hospitals to enroll in the SBIRT practice dissemination 
program for academic detailing, continuing education, electronic medical record consultation, 
and embedded practice facilitation services is necessary to abate the nuisance. Trial Tr. (6/21/19 
p.m., Hawkins) at 12:16-21; Trial Tr. (6/25/19 a.m., Commissioner White) at 100:3-7; Trial Tr. 
(6/26/19 p.m., Commissioner White) at 129:21-130:1; S-4734 at 54-55. 

31. The first component of Prenatal Screening is practice dissemination and the 
second component is to support universal screening for pregnant SoonerCare members. Trial Tr. 
(6/21/19 p.m., Hawkins) at 10:8-11; 11:20-21; S-4734 at 54. 

32. The total yearly cost for these services in 2019 dollars is $1,969,000. 

33. Medical treatment for infants bom with NAS or suffering from opioid withdrawal 
is necessary to abate the nuisance. Trial Tr. (6/21/19 p.m,, Hawkins) at 14:22-15:2; Trial Tr, 
(6/24/19 a.m. # Hawkins) at 17:18-20; Trial Tr. (6/25/19 a.m., Commissioner White) at 100:3-7; 
Trial Tr. (6/26/19 p.m., Commissioner White) at 129:21-130:1; S-4734 at 56. 

34. This component of the Abatement Plan funds additional costs above and beyond 
costs for an ordinary birth for infants bom with NAS due to the nuisance. Trial l r. (6/21/19 p.m., 
Hawkins) at 13:22-25; (6/24/19 a.m., Hawkins) at 16:21-22. 
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35. The total yearly cost for these services in 2019 dollars is $20,608,847. 

36. Funding for investigatory and regulatory actions related to the nuisance are 
necessary to abate it. Trial Tr. (6/21/19, p.ra., Hawkins) at 51:8-15; Trial Tr. (6/24/19 p.m., 
Hawkins) at. 22:3-23; Trial Tr. (6/25/19 a.m,, Commissioner White) at 100:3-7; Trial Tr. (6/26/19 
p.m., Commissioner White) at 129:21-130:1; S-4734 at 65-70. 

37. Oklahoma law enforcement agencies, licensure boards and the Oklahoma Office 
of the Chief Medical Examiners (“OCME”) have been overwhelmed by cases related to opioids' 
and the need to conduct investigations and do not have the necessary staffing and resources in 
place to respond to this nuisance. Trial Tr. (6/21/19, p.m., Hawkins) at 38:2-14. This component 
of the plan allows these agencies, offices and boards to meet the massive demands on their time 
from heavy caseloads due to the nuisance. Trial Tr. (6/21/19, p.m,, Hawkins) at 38:11-14. 

38. The first component of Enforcement/Regulatory relates to the ODMHSAS. Trial 
Tr. (6/21/19 p.m,, Hawkins) at 38:15-20; S-4734 at 65. Crisis Intervention Team Training (CIT) 
is an activity that is performed with law enforcement agencies. Trial Tr. (6/21/19 p.m., Hawkins) 
at 38:20-22. The cost of $500,000 per year allows ODMHSAS to bring this training statewide for 
all law enforcement officers in the State. Trial Tr. (6/21/19 p.m., Hawkins) at 38:24-39:2; S-4734 
at 65. CIT is training in recognizing addiction and addiction crises, intervening, deescalating 
situations, assisting those in the community with finding referrals and resources and improving 
overall law enforcement and community relations with regard to what these officers are seeing in 
the community with addictive behaviors. Trial Tr. (6/21/19, p.m., Hawkins) at 39:2-8. 

39. The second component of Enforcement/Regulatory relates to OBN. Trial Tr. 
(6/21/19 p.m., Hawkins) at 39:9-14; S-4734 at 65. OBN needs additional staff to deal with the 
burdensome caseload resulting from the nuisance. Trial Tr, (6/21/19, p.m., Hawkins) at 38:2-10, 
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40. There are personnel and non-personnel costs. The personnel costs include a 
criminal/civil analyst and compliance inspectors/agents. The non-personnel costs include the cost 
to cover OBN’s registration system technology and its collaborative work with local law 
enforcement for a heroin and opioid task force at an annual cost. Trial Tr. (6/21/19, p,m. 
Hawkins) at 40:15-19; S-4734 at 65. 

41. The Oklahoma licensure boards also are overwhelmed by the nuisance in terms of 
their capacity to investigate each case and the number of complaints they are receiving. Trial Tr. 
(6/21/19 p.m,, Hawkins) at 43:16-44:7, They require additional staff to deal with their high 
caseloads as a result of this nuisance. Id. 

42. In addition, many of the boards participate in peer-assistance programs, where 
they are working with their licensees who are affected with addiction. Id, Opioids are a 
significant driver of their licensees needing these peer-assistance programs. Id. The nuisance has 
placed an undue burden on these boards and their ability to process cases and serve their 
licensees effectively. Id. To adequately address the nuisance, the boards need additional 
personnel and training. Trial Tr. (6/21/19 p,m,, Hawkins) at 41:1-3. 

43. The Oklahoma Veterinary Board requires an additional investigator. Trial Tr. 
(6/21/19 p.m., Hawkins) at 41:3-5; S-4734 at 66. The Board also requires non-personnel costs 
including equipment and training for this additional investigator. Trial Tr. (6/21/19 p.m., 
Hawkins) at 41:5-10; S-4734 at 66. The Veterinary Board also requires annual training costs for 
its investigators, the executive director, board counsel and one board member. Id. 

44. The Oklahoma State Osteopathic Board requires a full-time prosecutor, support 
staff to assist the prosecutor, two full-time investigators, investigator support staff and additional 
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office space for these additional staff members. Trial Tr. (6/21/19 p.m., Hawkins) at 41:14-21; S- 
4734 at 66. 

45. The Oklahoma Board of Nursing requires a full-time prosecutor, nurse 
investigators, a legal secretary, and a nurse case manager for the Peer Assistance Program. Trial 
Tr. (6/21/19 p,m„ Hawkins) at 41:25-42:6; S-4734 at 67. The Peer Assistance Program is to 
assist their licensees who are struggling with substance use disorder. Trial Tr. (6/21/19 p.m., 
Hawkins) at 41:25-42;9; S-4734 at 67. The Board also requires an educator for the Board that 

will work with licensees through the State. Id. 

46. In addition, the Nursing Board requires IT development costs for education 
materials and administrative costs, including office equipment for these new personnel. Trial Tr. 
(6/21/19 p.m., Hawkins) at 42:9-13; S-4734 at 67. 

47. The Oklahoma Board of Medical Licensure and Supervision requires additional 
personnel to address the nuisance including, additional investigators, an assistant for these 
investigators, and a support services administrator. Trial Tr. (6/21/19 p.m., Hawkins) at 42,17- 
20; S-4734 at 67. The Board also requires specialized training and professional development for 
investigators. Trial Tr. (6/21/19 p.m., Hawkins) at 42:21-23; S-4734 at 67. It also requires 
additional expert medical reviews to help with the Board’s heavy caseload of prescription opioid 
complaints against licensees. Trial Tr, (6/21/19 p.m., Hawkins) at 42:23-43:1, S-4734 at 67. 
Finally, it requires one-time costs in surveillance equipment. Trial Tr. (6/21/19 p.m., Hawkins) at 
43:1-2; S-4734 at 67. 

48. The Oklahoma Board of Dentistry requires additional full-time experienced 
investigators and training for Board members. Board staff, investigators and attorneys and its 
licensees. Trial Tr. (6/21/19 p.m., Hawkins) at 43:3-12; S-4734 at 67, 


39 


49. The OCME also has been overburdened with heavy caseloads due to the nuisance. 
Trial Tr. (6/21/19, p.m., Hawkins) at 44:9-45:3. In order to keep up with this heavy caseload, the 
OCME requires additional equipment for autopsies and toxicology tests and personnel. Id, 

50, First, OCME requires additional salary for their medical examiner physicians to 
encourage retention. Trial Tr. (6/21/19, p,m., Hawkins) at 44:14-45:6; S-4734 at 68, OCME also 
requires forensic pathologists, a full-time forensic chemist and full-time medicolegal death scene 
investigators. Trial Tr. (6/21/19, p.m., Hawkins) at 45:7-11; S-4734 at 68, 

51. In addition, OCME requires costs for maintenance on instruments it purchased in 
order to address the heavy caseload in the toxicology lab and a new CT scanner due to the 
nuisance. Trial Tr. (6/21/19, p.m., Hawkins) at 45:12-25; S-4734 at 68. 

52. The Office of the Attorney General also requires services, programs and 
personnel to abate the nuisance. S-4734 at 69. The criminal justice division requires salary and 
benefits for additional assistant attorneys general, investigators and support staff as well as non¬ 
personnel costs for these employees in the form of equipment and training. Trial Tr. (6/21/19, 
p.m., Hawkins) at 46:2-16; S-4734 at 69. 

53, The Medicaid Fraud Control division requires salary and benefits for additional 
personnel including one assistant attorney general and investigators as well as non-personnel 
costs for these employees in the form of equipment and training. Trial Tr. (6/21/19, p.m., 
Hawkins) at 46:17-23; S-4734 at 69. 

54, The Legal/Agency Counsel division requires salary and benefits and non¬ 
personnel costs of equipment and training for assistant attorneys general. Trial Tr. (6/21/19, p.m., 
Hawkins) at 46:24-47:6; S-4734 at 69. 
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55. Victim Services requires addiction and substance abuse training and travel for 7 
individuals. Trial Tr. (6/21/19, p.m., Hawkins) at 47:1-3; S-4734 at 69. 

56. The Policy & Legislative Development and Tracking division requires salary and 
benefits and non-personnel costs in the form of equipment and training for one assistant attorney 
general. Trial Tr. (6/21/19, p.m. 5 Hawkins) at 47:4-6; S-4734 at 69, 

57. The total yearly costs for these services in 2019 dollars is $11,101,076. 

5 8. The costs of Enforcement/Regulatory are reasonable and necessary expenses to 

implement this component of the Abatement Plan. Trial Tr. (6/21/19, p.m., Hawkins) at 51:16- 
22; Trial Tr, (6/25/19, a.m.. Commissioner White) at 100:3-7; Trial Tr, (6/26/19, p.m., 
Commissioner White) at 129:21-130:1. 

59. The Court finds that the sum necessary' to carry out the Abatement Plan in year 
one is the sum of $572,102,028. 

60. Though several of the State’s witnesses testified that the plan “will take at least 20 
years” to work, the State did not present sufficient evidence of the amount of time and costs 
necessary, beyond year one, to abate the Opioid Crisis, Trial Tr. (6/24/19, a.m., Hawkins) at 
87:20-88:1. 

61. To the extent any argument or objection set forth by Defendants in their Renewed 
Motion for Judgment, or any other motion, filing or pleading, is not specifically addressed by the 
Court’s Findings of Fact and Conclusions of Law, such argument and/or objection made by 
Defendants is hereby denied and overruled. 

62. The Court concludes that, pursuant to agreement between the State and its 
Outside Counsel governing the Oklahoma Action, Outside Counsel is expressly entitled to 
collect attorneys’ fees from the abatement proceeds as a result of the Judgment entered in this 
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action. Outside Counsel is also entitled to compensation for all reasonable costs incurred in 
prosecuting this action as hereinafter determined by the Court. The attorneys’ fees owed to 
Outside Counsel are fair, reasonable and appropriate under Oklahoma law. Outside Counsel are 
entitled to payment of the contractually agreed amounts from the abatement proceeds without 
further order from this Court and may obtain such payment by presenting this judgment. 
Consistent with the terms of that agreement. Outside counsel is also permitted to seek 
reimbursement of any future costs they may incur in prosecuting this action by subsequent 
application to this Court. 

63. The Court retains jurisdiction over the parties and the abatement proceeds, to the 
extent allowed by law, as a result of the Court’s Final Judgment. 

64, The Court wall enter such further Orders pertaining to the implementation of the 
Abatement Plan as necessary and in due course. 

It is so ORDERED. 

DATED this 26 th day of August, 2019. 

Honorable Thad Balkman, District Judge 
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EXHIBIT B - SUMMARY OF THE CASE 

This appeal arises from the Attorney General’s effort to hold Appellants liable under the 
State’s public nuisance law for the State’s opioid crisis. The State sued three pharmaceutical 
companies—Purdue. Teva, and Janssen—alleging that their promotion and sale of FDA- 
approved prescription pain medications caused a public nuisance. Purdue and Teva settled before 
trial, and the State proceeded on a single public nuisance claim against Janssen, demanding that 
the company pay the State billions to “abate” the crisis. The district court rejected Janssen’s 
demand that a jury hear this unprecedented claim, deciding all issues in a bench trial. 

Although Janssen’s Schedule II pain medicines—Duragesic and Nucynta—accounted tor 
negligible shares of opioid prescriptions and were rarely diverted or abused, the court ordered 
Janssen to pay $572,102,028 to fund dozens of government programs the State proposed to 
address opioid abuse. Disregarding a century of precedent, the court ruled for the first time that 
nuisance liability extends beyond real property use or “nuisances per se ” The court ignored the 
statute’s remedial language—-authorizing the State to abate only acts or omissions constituting 
the alleged nuisance—and instead held that “abatement” could take the form of a massive judge- 
ordered payment to remedy alleged damages from those acts or omissions. And instead of 
limiting the State’s claim to Janssen’s allegedly misleading marketing, the court held Janssen 
responsible for third parties’ statements about medical science and raw material sales authorized 
under DEA quotas. Without analysis, the court found Janssen liable for the entirety of a complex 
crisis implicating a multitude of criminal, governmental, and medical actors. It also rejected 
defenses under the First Amendment, the Supremacy Clause, the Due Process Clause, the 
Excessive Fines Clause, and the separation of powers, among others, and refused to provide 
Janssen a credit against the judgment for the amount of the Purdue and Teva settlements. 



EXHIBIT C - STATEMENT OF THE ISSUES 


« 


1. Whether the district court erred in holding that Janssen’s marketing of FDA-approved 
opioid medications was actionable under the public nuisance statutes, 50 O.S. §§ 1 and 2, 
even if the State failed to establish unreasonable, unwarranted, or unlawful use of 
property, injury to property, or a nuisance per se. 

2. Whether any allegedly harmful activity occurring on Oklahoma land qualifies as misuse 
of property constituting a nuisance. 

3. Whether the district court’s conclusion that 50 O.S. §§ 1 and 2 reach beyond property 
disputes and nuisances per se to impose liability for any activity allegedly resulting in 
annoyance, inj ury, or danger to a significant number of Oklahomans renders those 
statutes unconstitutionally vague under the Due Process clauses of the Fourteenth 
Amendment to the U.S. Constitution and Article II, § 7 of the Oklahoma Constitution. 

4. Whether the monetary award the district court granted to address the alleged 
consequences of Janssen’s conduct was a permissible public nuisance remedy, where 
Oklahoma law authorizes the State only to “abate” the “nuisance,” 50 O.S. § 11, and 
defines a “nuisance” as an “act” or “omifssion]50 O.S. § 1. 

5. Whether the district court’s remedy, directing hundreds of millions of dollars toward an 
array of new and existing government programs, violates the Oklahoma Constitution’s 
separation of powers, which reserves policymaking and fiscal decisions to the legislature. 

6. Whether, in an action brought by the Attorney General, an award directing monetary 
relief to specific government programs violates 74 O.S. § 18B, 

7. Whether, under (a) the Seventh and Fourteenth Amendments to the U.S. Constitution, (b) 
Article II, Section 19 of the Oklahoma Constitution, and (c) 12 O.S. § 556, Janssen was 


entitled to a jury in an action where the only requested remedy was a cash payment to 
compensate the State for expenses allegedly necessitated by Janssen’s conduct. 

8. Whether sufficient evidence supported the district court’s conclusion that Janssen’s 
marketing of its opioid medications was false and misleading and thus an unlawful act 
under 50 O.S. § 1, where the State’s evidence of Janssen’s marketing consisted largely of 
unreliable expert testimony. 

9. Whether the evidence supported the district court’s conclusion that specific statements 
the court attributed to Janssen were false and misleading, including: (a) that chronic pain 
was undertreated; (b) statements about the safety and efficacy of Janssen’s opioid 
medications for the treatment of chronic non-cancer pain; (c) that Duragesic was less 
frequently abused than OxyContin and hydrocodone; (d) that Duragesic improved 
function in patients with chronic pain; (e) references to pseudo addiction; (f) references to 
J. Porter & H, Jick, Addiction Rare in Patients Treated with Narcotics, 302 (2) New Eng. 
J. Med. 123 (1980); and (g) references to a study by Dr. Russell J. Portenoy finding a 
2.6% rate of drug misuse among patients on long-term use of oxycodone for non-cancer 
pain, 

10. Whether the district court prejudicially erred in admitting Dr. Andrew Kolodny, a de 
facto member of the State’s legal team, as an expert witness on eight separate topics, thus 
allowing the State to inject hearsay and its own interpretation of evidence into the case. 

11. Whether the Federal Food, Drug, and Cosmetic Act preempts the district court’s 
imposition of state-law liability on Janssen for promotional statements about opioid 
medications consistent with its products’ FDA-approved labeling. 




12. Whether the First Amendment bars the imposition of liability on Janssen for promoting 
its opioid medications for their FDA-approved indications. 

13. Whether Janssen’s promotional statements about opioid medications consistent with its 
products’ FDA-approved labeling are immune from liability under 50 O.S. § 4, which 
provides that “[njothing which is done or maintained under the express authority of a 
statute can be deemed a nuisance.” 

14. Whether the district court’s finding that Janssen’s conduct was a factual and proximate 
cause of Oklahoma’s opioid abuse crisis, or the sole factual or proximate cause thereof, 
rested on legally sufficient evidence or was against the weight of the evidence. 

15. Whether the district court’s judgment, holding Janssen liable for all costs the court found 
necessary to abate Oklahoma’s opioid abuse crisis, imposes disproportionate and punitive 
liability in violation of the Excessive Fines Clause of the Eighth Amendment to the U.S. 
Constitution and Article II, § 9 of the Oklahoma Constitution. 

16. Whether the district court’s conclusion that the State had no causal role in Oklahoma’s 
opioid abuse crisis and that the State thus did not have to present evidence apportioning 
its share of responsibility for the opioid abuse crisis was against the weight of the 
evidence. 

17. Whether the district court erred in imposing joint and several liability without finding that 
the State’s injuries constitute a “single” injury or that Janssen acted in concert with all of 
the tortfeasors who caused the harm to be redressed, where any such findings would have 
been incorrect as a matter of law, unsupported by legally sufficient evidence, or against 
the weight of the evidence. 

18. Whether the district court erred in failing to apportion Janssen’s liability. 


19. Whether the imposition of joint and several liability on Janssen without evidence of 
concerted action or single injury, and without apportionment, deviates from the ordinary 
Oklahoma requirements for joint and several liability, depriving Janssen of due process 
of law under the Fourteenth Amendment of the United States Constitution and Article 11, 

§ 7 of the Oklahoma Constitution. 

20. Whether the district court’s imposition of joint and several liability on liability on Janssen 
was grossly excessive, disproportionate, and arbitrary, in violation of Oklahoma law and 
the Due Process Clauses of the United States and Oklahoma Constitutions. 

21. Whether the district court’s factual findings underlying its apparent imposition of joint 
and several liability, or other theory by which Janssen is responsible for harms caused by 
others, are sufficient to justify the court’s conclusion. 

22. Whether the district court erred in granting the State $107,683,000 to fund one year of 
neonatal abstinence syndrome treatment evaluation standards, when the only evidence 
adduced at trial calculated the average annual cost for those services as $107,683. 

23. Whether, under 12 O.S. § 832(H), the court erred in refusing to award Janssen a 
$355,000,000 credit for the State’s settlement with Purdue and Teva. 

24. Whether the district court prejudicially erred in admitting evidence that Janssen marketed 
opioids to doctors for whom the State withheld investigative files requested by Janssen 
and other defendants, in violation of 12 O.S. § 2509(C). 

25. Whether the district court, prejudicially erred in denying requests by Janssen and other 
defendants that the State produce investigative files for Oklahoma doctors who 
committed misconduct related to opioid prescribing. 





26. Whether the district court prejudicially erred in denying requests by Janssen and other 
defendants that the State produce unmasked participant-level claims data for Oklahoma 
patients who received a prescription for an opioid medication and doctors who wrote 
those prescriptions. 

27. Whether the district court erred by imposing liability on Janssen for speech fully 
protected by the First Amendment. 

28. In the alternative, whether any such speech was immune from liability under the 
commercial-speech doctrine because it was neither false nor misleading nor otherwise 
subject to tort liability under Central Hudson Gas & Electric Carp. v. Public Service 
Commission of New York, 447 U.S. 557 (1980). 

29. Whether the district court erroneously imposed liability on Janssen for government 
lobbying and petitioning activities protected under the Petition Clause of the First 
Amendment, Article II § 3 of the Oklahoma Constitution, and the Noerr-Pennington 
Doctrine. 

30. Whether the district court’s judgment, which holds Janssen liable for speech by third 
parties, violates Janssen’s associational rights under the First Amendment and Article II, 
§ 3 of the Oklahoma Constitution. 

31. Whether the district court erred by piercing the corporate veil between Janssen and 
former Johnson & Johnson subsidiaries Noramco and Tasmanian Alkaloids. 

32. Whether the federal Controlled Substances Act and related federal regulations preempt 
the district court’s imposition of state-law liability on Janssen for the supply of raw 
materials by former Johnson & Johnson subsidiaries. 




33. Whether the district court erred in imposing liability on Janssen for the supply of raw 
materials by former Johnson & Johnson subsidiaries where those subsidiaries did not 
substantially participate in the design of the final integrated opioid medications, as 
required for component suppliers to be subject to tort liability for a final integrated 
product under Oklahoma law. 

34. Whether Noramco’s and Tasmanian Alkaloids’ DEA-authorized sales of raw materials 
under the Controlled Substances Act are immune from liability under 50 O.S. § 4, which 
provides that “[njothing which is done or maintained under the express authority of a 
statute can be deemed a nuisance.” 

35. Whether the district court prejudicially erred in admitting and relying on two FDA letters 
criticizing certain marketing statements by Janssen, where the letters constituted hearsay 
not falling under any Oklahoma hearsay exception. 

36. Whether the district court prejudicially erred in admitting into evidence a report from the 
President’s Commission on Combating Drug Addiction and the Opioid Crisis, where the 
report constituted hearsay not falling under any Oklahoma hearsay exception. 


